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California’s Structured Settlement Protection Act

Introduction

The California SSPA is comprised of a whole series of statutes. The

current SSPA is the product of the 2010 California Session Law Chapter 593
(Senate Bill No. 510). In order to make this memorandum as comprehensive as
possible, I am attaching the following items to this memo as Appendices.

1. Appendix A. Hindert and Ulman, Transfers of Structured Settlement

Payments — What Judges Should Know about Structured Settlement
Protection Acts, from 44 The Judges Journal 19 (Spring 2005). This is
an important document in California because it speaks to the public
policy underlying state and federal structured settlement protection
initiatives.

. Appendix B. Henderson v. Sioteco, 173 Cal. App. 4™ 1059, 93 Cal.

Rptr. 3d 321 (2009). This case highlighted problems with the
California law that appear to have been addressed in the new laws that
went into effect on January 1, 2010 with the signing of Chapter 593
into law by the Governor on October 11, 2009.

. Appendix C. California Session Law 593 (Senate Bill 510). The

advantage of attaching this document is that it nicely summarizes each
of the new statutes that make up California’s Structured Settlement
Protection Act (SSPA) that went into effect on January 1, 2010. Those
statutes include: Cal. Ins. Code 8810134, 10135, 10136, 10137, 10138,
10139, 10139.3 and 10139.5.

. Appendix D. Erickson, Chapter 593: A Structure for the Transfer of

Structured Settlements, 41 McGeorge Law Review 667 (2010), which
is an excellent resource on the law as it currently exists in California
and the history of how that law developed.
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5. Appendix E. Cal. Ins. Code §10136 from Westlaw. While as noted
there are other provisions, this is clearly a central provision. What |
like about the Westlaw version of this section is that it has the forms
exploded into view. In the Lexis and Deering versions you, you must
click on a link to expose the referenced forms.

6. Appendix F. Cal. Ins. Code §10136 from Deering’s California Code
Annotated. What is interesting about this and the other new California
SSPA is just how little gloss there is at present.

7. Appendix G. In this appendix are some of the forms that are to be
distributed to payees, as they look when prepared according to the
specifications of the Legislature Cal. Ins. Code §10136.

8. Appendix H. Justice Roggensack asked how structured settlements
come into existence. In Appendix G | have attached a pdf of a public
section from the website of the Wisconsin Association for Justice
which makes the point of just how important structured settlements are
to plaintiffs’ lawyers when attempting to settle a major tort claim. |
know that insurers and large defendants also like structured settlements
because it allows them to fund a premium for an annuity at fraction of
what it would cost to pay the settlement in present day dollars.

Discussion

There was discussion at the last meeting about how it is important to draft
a SSPA so as to avoid interfering with freedom of contract. Actually, there are
other equally valid public policy considerations as to why a SSPA is important,
even if there is an incidental impact on freedom of contract.

Because structured settlements often arise in the case of tort settlements
involving minors or disabled individuals, it is important to remember “[t]hese
settlement arrangements cut down on societal costs by ‘minimizing the risk that
large lump sum recoveries will be dissipated, leaving victims of disabling
injuries to fall back on public assistance.”*

Background

So called structured settlement factoring companies have been on the
radar of both the state and federal governments for almost 20 years. Nearly all

! Erickson, pp. 667-668; see also, Cal. Ins. Code 810134()).
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states have passed some form of a SSPA,? and the U.S. Treasury Department’s
40% rule in IRS Code 85891 is a deliberate attempt by the Feds to prevent unfair
factoring practices.’

The California SSPA has been on the books since 1999. However, it was
vague and there was at least one appellate decision which highlighted the
weaknesses in the law as it existed prior to 2010. In Henderson v. Sioteco, 173
Cal. App. 4™ 1059, 93 Cal. Rptr. 3d 321 (2009) [a copy of which is set forth in
full in attached Appendix B] the Court of Appeals rendered a decision which
undercut California’s SSPA in several significant respects. Often in court
approved structured settlements there is a provision barring assignments or
transfers (for the very reason that tort victims are often unsophisticated and
require long term care which necessitates a long term annuity). The Henderson
Court held that contractual restrictions on assignments of transfers are
ineffective. Id. 1074. The Court went on to hold that anti-assignment provisions
were against public policy. Id. 1075-76. The Court also concluded that settlement
transfers did not offend California’s usury law. Id. 1076. The Court also rejected
the Superior Court’s findings that the payee did not receive adequate professional
representation or that the factoring company had otherwise acted in an unfair
manner. Id. 1077-1080.

Chapter 593 and California’s New SSPA

The California Legislature acted to significantly strengthen that State’s
SSPA in 2010 when it enacted California Session Law 593 (Senate Bill 510),
which is set forth in attached Appendix C. As mentioned supra Chapter 593 (as it
is called”) created Cal. Ins. Code §§10134, 10135, 10136, 10137, 10138, 10139,
10139.3 and 10139.5. Since one can read each statute created by the Session Law
in full in attached Appendix C, | will only briefly discuss each statute.

§10134

This section contains a set of definitions that are to be used and applied
when addressing issues under California’s SSPA. Some of the more interesting
definitions include:

(c) "Discounted present value” means the fair present value of
future payments, as determined by discounting those payments to
the present using the most recently published applicable federal
rate for determining the present value of an annuity, as issued by
the United States Internal Revenue Service.

2 1d.
*Id. at 670.
4 Erickson, p. 670.



(d) "Effective equivalent interest rate," with respect to a transfer
of structured settlement payment rights, means the annualized rate
of interest on the net advance amount, calculated by treating the
transferred structured settlement payments as if they were
installment payments on a loan, with each payment applied first to
accrued unpaid interest and then to principal...

(f) "Independent professional advice"” means advice of an
attorney, certified public accountant, actuary, or other licensed
professional adviser meeting all of the following requirements:

(1) The adviser is engaged by a claimant or payee to render
advice concerning the legal, tax, or financial implications of a
structured settlement or a transfer of structured settlement payment
rights.

(2) The adviser's compensation for rendering independent
professional advice is not affected by occurrence or lack of
occurrence of a settlement or transfer.

(3) A particular adviser is not referred to the payee by the

transferee or its agent, except that the transferee may refer the
payee to a lawyer referral service or agency operated by a state or
local bar association...
(j) "Structured settlement agreement™ means an arrangement for
periodic payment of damages established by settlement or
judgment in resolution of a tort claim in which the payment of the
judgment or award is paid in whole, or in part, in periodic tax-free
payments rather than a lump-sum payment.

What’s interesting about the latter definition is that it appears structured
settlements in California subject to the SSPA are limited to tort settlements.

§10135

This provision merely specifies that the SSPA only applies to transfers
entered into after January 1, 2000. This may have significance in California, but
seems otherwise immaterial.

810136

This provision is important in part because it specifies the format and look
of notices which must be given to payees (see Appendix G). It also specifies that
compliance with 810136 is a prerequisite to any transfer becoming effective. Ten
days before a payee (the owner of the settlement) executes a transfer agreement,
the transferee (the factoring company) must give the payee the forms in
Appendix G. The specifics of the transfer agreement must be spelled out in
detail, including the discounted present value of structured settlement payments.
In addition, the payee must receive the following statement:

4



Based on the net amount that you will receive from us and the
amounts and timing of the structured settlement payments that you
are transferring to us, if the transferred structured settlement
payments were installment payments on a loan, with each payment
applied first to accrued unpaid interest and then to principal, it
would be as if you were paying interest to us of % per year,
assuming funding on the effective date of transfer.

Besides informing the payee that he or she have the right to seek
independent professional advice, 810136 also requires the transferee to inform
the payee in writing as follows: "If you believe you were treated unfairly or were
misled as to the nature of the obligations you assumed upon entering into this
agreement, you should report those circumstances to your local district attorney
or the office of the Attorney General."

In the form authorized by this section one finds a provision for fees paid
by the factoring company (see Appendix G) which reads as follows:

You are advised to seek independent legal or financial advice
regarding the transaction and, under the law, the cost of that advice,
up to one thousand five hundred dollars ($1,500), will be paid by
the transferee, the person or entity to whom you have agreed to
transfer and assign the payments in question. The transferee or
purchaser's accountant, counsel, or actuary may not advise you in
this transaction.

§10137

This section not only mandates Court approval, it states that a Court must
find that “[t]he transfer of the structured settlement payment rights is fair and
reasonable and in the best interest of the payee, taking into account the welfare
and support of his or her dependents.”

§10138

This section is in effect a “consumer rights” statement on steroids. Besides
specifying that the provisions of this section may not be waived by a payee, here
are just some of the provisions in this section:

(a) A transfer agreement, as defined in subdivision (0) of Section
10134, shall not include any provision described in the paragraphs
below. Any inclusion of a prohibited provision, with respect to a
seller who is a California resident, shall make the contract void and
unenforceable.



(1) Any provision that waives the seller's right to sue under any
law, or in which the seller agrees not to sue, or that waives
jurisdiction or standing to sue under the contract.

(2) Any provision that requires the seller to indemnify and hold
harmless the buyer, or to pay the buyer's costs of defense, in any
claim or action brought by the seller or on the seller's behalf
contesting the sale for any reason.

(11) A provision that provides the transferee with a security
interest or collateral interest in any structured settlement payment
rights that exceed the actual dollar amount of the structured
settlement payment rights being transferred.

(12) Any provision that creates a "buyer's first right of refusal” to
purchase any remaining structured payment rights that the payee
may desire to sell in the future.

810139

This section provides the Attorney General of California with a great
many rights whenever a factoring company seeks court review. According to this
section: (a) At the time of filing a petition pursuant to Section 10139.5 for court
approval, the transferee shall file with the Attorney General a copy of the
transferee's petition for approval, a copy of the written disclosure statement, ... a
copy of the transfer agreement...” This section also provides as follows:

(b) The Attorney General may, but is not required to, review any
transfer agreement in order to ensure that the transfer meets the
requirements of this article.

(c) The Attorney General may charge a reasonable fee for the filing
of the transfer agreement as provided in this section. The fee shall
be paid by the transferee.

§10139.3

In another section which cannot be waived by the payee, this section
makes it crystal clear that compliance with the SSPA is entirely and completely
the sole responsibility of the factoring company.

810139.5

This is a very long section which details all of the many findings a court
must make before approving a transfer; and the “best interest of the payee is just
the tip of the iceberg. Here are just a few of the findings which must be made
(and the capitalization is in the original):



(b) WHEN DETERMINING WHETHER THE PROPOSED TRANSFER SHOULD BE
APPROVED, INCLUDING WHETHER THE TRANSFER IS FAIR, REASONABLE, AND IN
THE PAYEE'S BEST INTEREST, TAKING INTO ACCOUNT THE WELFARE AND
SUPPORT OF THE PAYEE'S DEPENDENTS, THE COURT SHALL CONSIDER THE
TOTALITY OF THE CIRCUMSTANCES, INCLUDING, BUT NOT LIMITED TO, ALL OF
THE FOLLOWING:

(1) THE REASONABLE PREFERENCE AND DESIRE OF THE PAYEE TO COMPLETE THE
PROPOSED TRANSACTION, TAKING INTO ACCOUNT THE PAYEE'S AGE, MENTAL
CAPACITY, LEGAL KNOWLEDGE, AND APPARENT MATURITY LEVEL.

(2) THE STATED PURPOSE OF THE TRANSFER.

(3) THE PAYEE'S FINANCIAL AND ECONOMIC SITUATION.

(4) THE TERMS OF THE TRANSACTION, INCLUDING WHETHER THE PAYEE IS
TRANSFERRING MONTHLY OR LUMP SUM PAYMENTS OR ALL OR A PORTION OF HIS
OR HER FUTURE PAYMENTS.

(5) WHETHER, WHEN THE SETTLEMENT WAS COMPLETED, THE FUTURE PERIODIC
PAYMENTS THAT ARE THE SUBJECT OF THE PROPOSED TRANSFER WERE
INTENDED TO PAY FOR THE FUTURE MEDICAL CARE AND TREATMENT OF THE
PAYEE RELATING TO INJURIES SUSTAINED BY THE PAYEE IN THE INCIDENT THAT
WAS THE SUBJECT OF THE SETTLEMENT AND WHETHER THE PAYEE STILL NEEDS
THOSE FUTURE PAYMENTS TO PAY FOR THAT FUTURE CARE AND TREATMENT.

(6) WHETHER, WHEN THE SETTLEMENT WAS COMPLETED, THE FUTURE PERIODIC
PAYMENTS THAT ARE THE SUBJECT OF THE PROPOSED TRANSFER WERE
INTENDED TO PROVIDE FOR THE NECESSARY LIVING EXPENSES OF THE PAYEE
AND WHETHER THE PAYEE STILL NEEDS THE FUTURE STRUCTURED SETTLEMENT
PAYMENTS TO PAY FOR FUTURE NECESSARY LIVING EXPENSES.

(7) WHETHER THE PAYEE IS, AT THE TIME OF THE PROPOSED TRANSFER, LIKELY
TO REQUIRE FUTURE MEDICAL CARE AND TREATMENT FOR THE INJURIES THAT
THE PAYEE SUSTAINED IN CONNECTION WITH THE INCIDENT THAT WAS THE
SUBJECT OF THE SETTLEMENT AND WHETHER THE PAYEE LACKS OTHER
RESOURCES, INCLUDING INSURANCE, SUFFICIENT TO COVER THOSE FUTURE
MEDICAL EXPENSES.

(8) WHETHER THE PAYEE HAS OTHER MEANS OF INCOME OR SUPPORT, ASIDE
FROM THE STRUCTURED SETTLEMENT PAYMENTS THAT ARE THE SUBJECT OF THE
PROPOSED TRANSFER, SUFFICIENT TO MEET THE PAYEE'S FUTURE FINANCIAL
OBLIGATIONS FOR MAINTENANCE AND SUPPORT OF THE PAYEE'S DEPENDENTS,
SPECIFICALLY INCLUDING, BUT NOT LIMITED TO, THE PAYEE'S CHILD SUPPORT
OBLIGATIONS, IF ANY. THE PAYEE SHALL DISCLOSE TO THE TRANSFEREE AND
THE COURT HIS OR HER COURT-ORDERED CHILD SUPPORT OR MAINTENANCE
OBLIGATIONS FOR THE COURT'S CONSIDERATION.

The Hindert & Ullman Article

Although it is somewhat dated (it was authored in 2005), the article by
Hindert and Ulman in attached Appendix A is well researched, interesting and
very thought provoking. It also apparently influenced California policymakers.”

There is a lengthy discussion in this article concerning the standards that
courts should consider and how they should evaluate claimants.® There is an

> Erickson, p. 667, n. 11.
® Hindert and Ulman, pp. 23 to 26.



interesting discussion about calculating discounted present value of transferred
payments’ and the likely sources of information on comparative discount/implied
interest rates.®> However, the position of the authors concerning the unusual
position of courts when confronted with factoring cases is of the greatest interest.

It is the position of the authors that payees will never have sufficient
sophistication or representation to do a good job on a case with potentially huge
financial consequences. Therefore, the authors argue that courts must take a
much greater role than that to which they are accustomed in questioning payees
and even cross-examining factors.® Perhaps this is why California has required
factoring companies to pay up to $1500 for the professional services of payees
and also provided the Attorney General of that state with enhanced rights to
intervene on behalf of a payee.

Hindert and Ullman also underscore the view adopted in California that
the most serious violations in the area of structure settlement purchases occur in
the case of tort victims, especially minors.*

Bill Gleisner

7 1d. at 24.
®1d. at 25.
% Id. at 26.
%1d. at 26.
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Transfers of Structured

Settlement Payment Rights

What Judges Should Know About
Structured Settlement Protection Acts

By Daniel W. Hindert and Craig H. Ulman

Authors’ Note: The authors would
like 1o acknovwledge the
participation of Jared C. Fields,

an assoctate with Parsons Behle
& Latimer, who provided research
assistance on this article.

tructured settlements have enjoyed

widespread acceptance and have

become an established part of our
legalJandscape over the past twenty-
five years. More than $6 billion is now
paid each year to fund new structured
settlements in the United States, and an
estimated $100 billion or more has been
paid in the aggregate to fund structured
settlements that are in force today. Little
controversy attended the development
of structured settlements. Much contro-
versy has accompanied the development
of a secondary market, in which struc-
tured settlement “factoring” companies
acquire from settlement recipients their
rights to receive future payments.

Since 1997, the controversy sur-
rounding structured settlement factor-
ing has led thirty-eight states to enact
statutes that make transfers of payment
rights under structured settiements
ineffective unless those transfers
receive advance court approval. Since
2002, the Internal Revenue Code (IRC)
has reinforced the state statutes by
imposing a 40 percent federal excise
tax if a transfer of structured settlement
payment rights does not receive the
required court approval.

Because of this unusual combina-
tion of state law requirements and
federal tax sanctions, state courts
throughout the country are being
asked to rule on growing numbers of
applications for approval of transfers
of payment rights under state struc-
tured settlement protection acts
(SSPAs). This article explains the
SSPAs and their relationship to the
IRC and discusses some of the key
questions that courts need to address
in ruling on SSPA applications.

Structured Settlements and

the Rise of Factoring

Structured settlements are settlements
of tort claims involving physical
injuries or physical sickness, and
workers’ compensation claims, under
which settlement proceeds take the
form of periodic payments, including
scheduled lump sum payments.
Structured settlements generally are
funded by single-premium annuity
contracts beld by the party that is
contractually obligated to make the
future settlement payments.! Under
federal tax rules designed to encour-
age the use of structured settlements,
the full amount of each periodic pay-
ment, including the amount attributa-
ble to earnings under the annuity con-
tract, is excludable from the settle-
ment recipient’s income under IRC
section 104(a)(1) or (2). Congress has
endorsed use of structured settlements

as a means of assuring continuing
income to injury victims and mini-
mizing the risk that lump sum recov-
eries will be dissipated, leaving vic-
tims of disabling injuries to fall back
on public assistance.

Consistent with the congressional
policy favoring use of structured set-
tlements, and for reasons linked to
their tax treatment, structured settle-
ment agreements typically provide
that a settlement recipient’s rights to
receive future payments may not be
assigned or otherwise transferred. In
some cases, transfers of payment
rights are also restricted or prohibited

under applicable statutes or court

orders. Notwithstanding these restric-
tions, an active secondary market in
structured settlement payment rights
developed in the early 1990s.
Through aggressive advertising, spe-
cialized finance companies—now
commonly referred to as structured
settlement factoring companies—
began persuading structured settle-
ment recipients (referred to herein as
“payees”) to trade future payments
for present cash.

To circumvent the restrictions on
assignment of payment rights, factor-
ing companies arranged for payees to
redirect their payments to factoring
company addresses. The factoring
companies would then collect the
payments (endorsing checks in the
payees’ names, using powers of attor-
ney and signature stamps) without
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informing insurers that payment
rights had been assigned.

Many payees who dealt with factor-
ing companies were exploited. By
fashioning transactions as purchases
of future payment rights or as loans
originated in states with generous
usury laws, factoring companies often
charged sharp discounts to payees
who were ill equipped to appreciate
the value of their future payments or
to understand the onerous terms of
factoring agreements. In some cases,
factoring companies charged discounts
equivalent to annual interest rates as
high as 70 percent.’ Payees who
defaulted often were sued in remote
forums specified in the factoring com-
panies’ form contracts. In many cases,
these actions commenced with entry of
confessed judgments against payees.
Insurers responsible for making osten-
sibly nonassignable settlement pay-
ments became embroiled in collection
actions brought by factoring compa-
nies. Insurers also faced uncertain tax
consequences and risks of multiple
liability when assigned settlement
payments became subject to
competing claims.

Enactment of State SSPAs
Beginning in Illinois in 1997, state
legislatures recognized the need to
protect structured settlements against
the abuses of factoring. As explained
by legislators in New Jersey:

Structured settlements provide
strong public policy benefits. They
provide long-term protection for
injury victims and their families.
They provide against the loss or
dissipation of lump sum recoveries.
Factoring companies, commonly
using phone banks, advertising and
high-pressure sales to “buy” a set-
tlement for a small Jump-sum,
undermine these benefits and may
exploit an injured person at a time
when they need cash.’

The legislatures in New Jersey and
at least thirty-seven other states have
responded by enacting SSPAs. As this
article was going to press, SSPA legis-

20

lation was nearing enactment in four
additional states: Arkansas (House Bill
2614), Kansas (House Bill 2160),
Montana (Senate Bill 122), and New
Mexico (House Bill 495). SSPA bills
were also pending in Alabama (House
Bill 91) and Oregon (Senate Bill 645).

Although they are not uniform, all
of the SSPAs are derived from the
same mode] legislation,* and they all
reflect the same basic legislative
scheme. Under each of the SSPAs:

» The transferee—that is, the fac-
toring company—is required to make
a series of disclosures designed to
highlight the value of transferred pay-
ments and to contrast that value with
the net amount that a payee stands to
receive in exchange for the transferred
payments. In most states, the transferee
is required to disclose the discounted
present value of the transferred pay-
ments, as determined by using the
“Applicable Federal Rate” most
recently published by the Internal
Revenue Service for purposes of
valuing annuities.*

* The effectiveness of any transfer
of structured settlement payment
rights is conditioned on advance
court approval of the transfer,® based
on findings that the transfer (1) will
serve the best interests of the payee
and the payee’s dependents and/or is
necessary to enable them to avoid
hardships, and (2) will not contravene
“applicable law” or, more specifically,
applicable statutes or orders.” Ten
SSPAs expressly require an affirma-
tive finding regarding the faimess and
reasonableness of a proposed transfer,
a finding that generally should be
implicit in any finding that a transfer
will serve the best interests of a payee
and his or her dependents.® Fourteen
SSPAs expressly require a finding that
a proposed transfer complies with
those SSPAs.’ Thirty-three SSPAs
also require either a finding that the
payee has received “independent pro-
fessional advice” concerning the pro-
posed transfer or. alternatively, a find-
ing that the payee has been advised to
seek independent professional advice

and has either received it or knowing-
ly waived that advice.”

* At least some aspects of the proce-
dure for seeking approval of proposed
transfers are spelled out. For example,
the statutes identify the categories of
“interested parties” that are entitled to
receive notice of a proposed transfer.
the contents of the notice, and the mini-
mum notice period that must elapse
before an application can be heard.

* Key terms—e.g., “structured
settlement,” “structured settlement
payment rights,” and “transfer”"'—
are defined.

To this basic menu of statutory
provisions, many SSPAs add supple-
mental protections for payees and
their dependents and/or for structured
settlement obligors and annuity
issuers. For example, twenty-five
SSPAs mandate that the transfer
agreement between a payee and a fac-
toring company be governed by the
law of the payee’s home state and/or
that any disputes between the payee
and the factoring company be heard
in the courts of that state.”” These
same acts also prohibit or restrict
transfer agreement provisions author-
izing a factoring company to confess
judgment against a payee.

Nineteen SSPAs provide that struc-
tured settlement obligors and annuity
issuers cannot be required to divide
payments between multiple recipients
and/or provide that life-contingent
payments may not be transferred in
the absence of appropriate, agreed-
upon mechanisms for confirming the
payee’s survival (or notifying the
structured settlement obligor and
annuity issuer in the event of the
payee’s death).”

Enactment of IRC Section 5891
The abuses associated with structured
settlement factoring drew attention
not only from state legislators but also
from the U.S. Treasury Department
and Congress. Beginning in the feder-
al budget for fiscal year 1999, the
Treasury Department proposed that
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stéié Structured Settlement Protection Statutes

state
Alaska : . ..
Arizona .. -
California -

Colorado -+~

Connecticut
Delaware
Florida
Georgia

Idaho

Mlinois
Indiana

Iowa
Kentucky
Louisiana
Maine
Maryland
Massachusetts
Michigan
Minnesota
Mississippi
Missouri
Nebraska
Nevada

New Jersey
New York
North Carolina

Ohio
Oklahoma
Pennsylvania
Rhode Island
South Carolina
South Dakota
Tennessee
Texas

Utah
Virginia
Washington

West Virginia

Statute

ALASKA STAT. §§ 09.68.200-09.68.230

ARIZ. REV. STAT. ANN, §§ 12-2901-12-2904

CaL. Ins. CoDE §§ 10134-10139.5

CoLo. Rev. Start. §§ 13-23-101 to 13-23-108
CONN. GEN. STAT. § 52-225¢-52-2251

DeL. CobE ANN. tit. 10, §§ 6601-6604

FLA. STAT. ANN. § 626.99296

GA. CoDE ANN. § 51-12-70-72, §§ 51-12-70-76 to
51-12-70-77

IpaHo CoDE § 28-9-109

215 I, CoMp. StaT. §§ 153/1-153/35

Inp. CODE ANN, §§ 34-50-2-1 to 34-50-2-11

Towa CODE ANN. §§ 682.1-682.7

KY. REV. STAT. ANN. §§ 454.430-454.435

LA. Rev. STAT. ANN. § 9:2715

ME. REV. STAT. ANN. tit. 24A §§ 601.25, 2241-2246

Mp. CopE ANN, Cts. & Jub. Proc. §§ 5-1101-5-1105

Mass. GEN. LAWS ANN. ch. 231C, § 1-5

MicH. Comp. Laws. ANN. §§ 691.1191-691.1197
MINN. STAT. §§ 549.30-549.34

Miss. CODE ANN. §§ 11-57-1-11-57-15

Mo. Rev. STaT. §§ 407.1060-407.1068

NEB. REV. STAT, §§ 25-3101-25-3107

NEev. REv. STAT. § 42.030

N.J. STAT. ANN. §§ 2A:16-63-2A:16-69

N.Y. GEN. OBLIG. Law §§ 5-1701-5-1709

N.C. GEN. STAT. art. 44B §§ 1-543.10~1-543.15; art.
33§ 1-394.1

OH10 Rev. CopE ANN. §§ 2323.58-2323.587
OKLA. STAT. ANN. tit. 12 §§ 3238-3245

40 Pa. Cons. Stat. ANN. §§ 40014009

R.L GeNn. Laws ANN. §§ 27-9.3-1 to 27-9.3-7
S.C. CopE ANN. §§ 15-50-10-15-50-70

S.D. CopiFiep Laws §§ 21-3B-1-21-3B-12
TENN. CODE ANN. tit, 47, ch. 18 §§ 1-7

TEX. REV. CIv. STAT. ANN. §§ 141.001-141.007
Utal CODE ANN. §§ 78-59-101-78-59-108

VA. CoDE ANN. §§ 59.1-475-59.1-477

WasH. REv. Cope ANN. §§ 19.205.010-19.205.060,
§ 19.205.900

W. Va. CopE §§ 46A-6H-1-46A-6H-8
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Congress impose a punitive federal
excise tax on transfers of structured
settlement payment rights, except in
cases in which courts find that “the
extraordinary and unanticipated needs
of the original intended recipient”
make these transfers desirable.! This
proposal was incorporated in a series
of bills sponsored in the U.S. House of
Representatives by Rep. E. Clay Shaw,
Jr. (R-Fla.) and Rep. Fortney (Pete)
Stark (D-Cal.) and in the U.S. Senate

" by Sen. John Chafee (R-R.1.) and, fol-

lowing Sen. Chafee’s death, by Sen.
Max Baucus (D-Mont.). The legisla-
tion ultimately was enacted as part of
the Victims of Terrorism Tax Relief
Act of 2001* and is now codified as
IRC section 5891.

Section 5891 recognizes and rein-
forces the SSPAs.' Section 5891(a)
imposes a 40 percent excise tax on any
party that acquires payment rights in a
“structured settlement factoring trans-
action,” a term whose definition in sec-
tion 5891(c)(3) closely resembles the
definition of “transfer” in the SSPAs.
Section 5891(b) excepts from the 40
percent excise tax “a structured settle-
ment factoring transaction in which the
transfer of structured settlement pay-
ment rights is approved in advance in a
qualified order.” A “qualified order” is
defined as “a final order, judgment or
decree” that is issued “under the
authority of an applicable State statute”
by an applicable State court”® and
finds that the proposed transfer
“(i) does not contravene any Federal or
State statute or the order of any court
or responsible administrative authority,
and (ii) is in the best interest of the
payee, taking into account the welfare
and support of the payee's depend-
ents.”” Thus, the conditions for exemp-
tion from the 40 percent federal excise
tax coincide with the two primary son-
ditions for an effective transfer of pay-
ment rights under the SSPAs.

Section 5891(d) clarifies that in
any case in which applicable tax
requirements were satisfied at the
time a structured settlement was
entered into, “the subsequent occur-
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Under both the
SSPAs and IRC
section 5891, a
court is expected
to make its own
assessment of a

[GRAPHICS
EXCERPTED]

payee’s best interest,
not simply to accept
conclusory assertions
by the payee or the
factoring company.

rence of a structured settlement fac-
toring transaction” will not adversely
affect the tax treatment of the parties
to the settlement.

In the context of proceedings for
approval of proposed transfers of
payment rights under the SSPAs,
section 5891 is important primarily
for two reasons:

1. the threat of the 40 percent
excise tax means that no informed
party that is subject to the taxing
authority of the United States will
seek to acquire structured settlement
payment rights without obtaining
approval of the transaction under the
appropriate SSPA; and

2. by specifying the applicable State
court from which a qualified order
must be obtained, section 5891 effec-
tively dictates the choice of foram for
most proceedings under the SSPAs.

Reviewing and Ruling on
Applications Under SSPAs

In any case in which a payee propos-
ing to transfer payment rights resides
in a state that has enacted an SSPA,
the transaction is almost certain to be
submitted for court approval in the
payee’s home state, often in the
payee’s home county. Thus, growing
numbers of state courts are being
called upon to review and rule on
transfer applications, and the trend
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will only continue
as additional states
enact SSPAs.

What should
courts expect to see
when they receive
transfer applica-
tions? How should
courts handle those
applications, most
of which will be
unopposed? What
issues must a court
expect to rule on in
every case? What
other issues should
a court be prepared
to consider? The
following sections of this article address
these questions, taking into account the
express requirements and the legislative
objectives of the SSPAs, together with
recent case law applying them.

Contents of a transfer applica-
tion. Under most SSPAs, a transfer
application is made in the name of
the transferee, i.e., the factoring com-
pany,® and includes the following:

* a formal application describing
the proposed transfer, alleging com-
pliance with applicable statutory
requirements and requesting entry of
an order approving the proposed
transfer and including the findings
required (1) under the applicable
SSPA(s) and (2) for a qualified order
under IRC section 5891(b);

* a copy of the transfer agreement
between the payee and the factoring
company;

* a copy of the disclosure state-
ment(s) given to the payee under the
applicable SSPA(s);

* a copy of the notice provided to
interested parties to inform them of
the proposed transfer and their oppor-
tunity to oppose, support, or other-
wise respond; and

« if not included in the transfer
application itself, a listing of the
names and ages of the payee’s
dependents, if any.

Even when some of the above
items are not required under the

SSPA(s) applicable to a specific trans-
fer, they will often be included in a
transfer application because it is sim-
pler for factoring companies to prepare
and submit common denominator
applications that meet the documenta-
tion requirements of many SSPA(s)
rather than tailor their applications to
satisfy the more limited requirements
that may apply in some cases.

Conduct of proceedings. Must a
court conduct a hearing on an applica-
tion for approval of a transfer of struc-
tured settlement payment rights, even
if the application is unopposed? Most
SSPAs provide for a hearing and
afford interested parties the opportuni-
ty to be heard, with or without filing
any written response. If a hearing is
not required to be scheduled under the
applicable SSPA(s), or if a hearing is
scheduled but no interested party regis-
ters any opposition to a proposed
transfer, can the court appropriately
dispense with a hearing if the applicant
submits an affidavit from the payee
indicating that the applicable statutory
conditions will be fulfilled? While
some courts are prepared to rule on
transfer applications on the basis of a
paper record alone or, at any rate,
without hearing testimony from the
payee, other courts have found that a
thorough evaluation of a payee’s best
interest, as required under the SSPAs
and IRC section 5891, requires that a
court hear directly from, and be able to
question, the payee.”

However it receives evidence
regarding a payee’s best interest, a
court should expect to hear from and
question an applicant’s counsel con-
cerning the statutory requirement that
a proposed transfer not contravene
applicable statutes and court orders
(or, under some SSPAs, “applicable
law™), A court should not be expected
to make an affirmative finding on this
subject based solely on conclusory
allegations in an application, nor
should it be the responsibility of a
court to identify and review potential-
ly conflicting statutes, court orders,
or other sources of applicable law.
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Whether or not an application is the
subject of a formal hearing. and howev-
er the court receives evidence concern-
ing the payee’s best interest, it is clear
that the applicant (normally, but not
always, the factoring company) has the
burden of establishing that the applica-
ble statutory requirements are met.?

Courts must address the payee’s
best interest. To qualify for exemp-
tion from the excise tax imposed
under IRC section 5891, a structured
settlement factoring transaction must
be found to be in the “best interest of
the payee taking into account the wel-
fare and support of the payee's
dependents.”® To be effective under
the applicable SSPA(s), a transfer
must be found to satisfy that same test
or a similar test plus, in ten states, the
separate requirement that the transfer
be found to be “fair and reasonable.”
All of these tests are referred to col-
lectively in this article as the “best
interest” test.

While it is commonly recognized
that “[t]he heart of the SSPA’s protec-
tion lies in the courts’ independent
discretionary determination” whether
a proposed transfer satisfies the best
interest test, courts have applied dif-
fering approaches in making that
determination. Some courts have
required a showing of “an unforesee-
able change in circumstances™ or a
“compelling and reasonably informed
necessity’"* as a basis for best interest
findings. Other courts have adopted a
more flexible approach. For example,
the Court of Appeals of Minnesota
has explained:

We believe that the best interests

determination involves a more glob-

al consideration of the facts. cir-
cumstances, and means of support
available to the payee and his or her
dependents. These considerations
would include. among other case
specific factors, the reasonable
preference of the pavee. in light of
the payee’s age, mental capacity,
maturity level, and stated purpose

for the transfer. . ..

The factors for consideration should
also include whether the periodic
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payments of the structured settle-
ment were intended to cover future
income loss or future medical
expenses. If so, the district court
should inquire whether the payee has
means of support aside from the
structured settlement to meet these
obligations. . . . The district court
should also consider whether the
offered discount rate is in line with
the market rate for similar transfers
.+ .. Finally, the district court should
consider whether the transfer is in
the best interests of the payee's
dependents; we believe this may
involve an assessment of whether the
payee can meet the financial needs
of and obligations to the payee’s
dependents if the transfer is allowed
to proceed.”

A New York trial court opinion has
offered the following synthesis:

Although the [New York] statute does
not define the best interests of the
Payee, developing case law and the
intent of the statute suggest the Court
should consider: (1) the Payee’s age,
mental capacity, physical capacity,
maturity level, independent income,
and ability to support dependents; (2)
purpose of the intended use of the
funds; (3) potential need for future
medical treatment; (4) the financial
acumen of the Pavee; (5) whether the
Payee is in a hardship situation to the
extent that he or she is in “dire
straits”; (6) the ability of the payee to
appreciate financial consequences
based on independent legal and
financial advice; [and] (7) the timing
of the application.”

Courts have also recognized that
the evaluation of a payee’s best inter-
est contemplated by the SSPAs is
analogous to best interest determina-
tions provided for in the context of
family law, probate, and guardianship
proceedings,” as well as proceedings
for approval of commutation of work-
ers’ compensation benefits.”

In evaluating the terms of a pro-
posed transfer. either as part of a gen-
eral best interest analysis or for pur-
poses of making a specific finding
regarding the fairness and reasonable-
ness of the transfer, courts have
understandably been troubled by the

discount rates commonly charged in
factoring transactions. Those rates
have been characterized as “punish-
ingly high,™" “exorbitant,”* and
“unconscionable and overreaching.
Some courts have imposed de facto
caps on allowable discount rates.™
Most courts have adopted a less rigid
approach, recognizing that “[t]he
more pressing the need, the more rea-
sonable it may be for a payee to
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~obtain immediate cash at a steep dis-

count rate.”

Courts routinely require that appli-
cants prove that proposed discount
rates are reasonable.® In evaluating
the reasonableness of proposed rates,
courts may consider evidence of the
“market” rates commonly charged in
structured settlement factoring trans-
actions, but they tend to view that evi-
dence skeptically. A recent New York
ruling explained that

while petitioner asserts that the struc-
tured sertlement market is “‘competi-
tive,” with price quotes being given
freely to interested sellers by different
funding companies . . . , the Legis-
lature’s imposition of a requirement
for court approval provides a strong
indication of its conviction that mar-
ket factors alone are not sufficient to
ensure the fairness of such transac-
tions, or to prevent abusive or preda-
tory practices which may pervade the
industry. This may be a consequence
of the fact that individuals desiring to
sell their payments often have no
other means of obtaining cash, and
are therefore, to a certain extent, “at
the mercy” of firms that are in the
business of purchasing such pay-
ments, creating an inherent inequality
in bargaining power. Under these cir-
cumstances, the mere fact that a
payee is free to “shop around” among
firms to obtain the best price offered
does nol necessarily mean that the
terms of the resulting contract will be
*“fair” or “reasonable.”

Neither the SSPAs themselves nor
cases provide—or can be expected to
provide—any precise formula for
applying the best interest test, but the
cases suggest, and experience con-
firms, that a court should:
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* Recognize that under both the
SSPAs and IRC section 5891 a court is
expected to make its own assessment
of a payeo’s best interest, not simply to
accepl conclusory assertions by the
payee or the factoring company.

* Insist that the payee appear in
person, if possible, because evaluation
of a payee’s best interest is “a task
that does not lend itself to long dis-
tance litigation.” If a personal
appearance is not possible, the court
should consider at least interviewing
the payee by telepheone,

* Be prepared to question the
payee and any other witnesses testify-
ing in support of an application,
whether or nol there is any opposi-
tion. The direct testimony of a payee
proffered by a factoring company in
support of its application for approval
of a transfer of payment rights often
is formulaic, shedding limited light on
the needs of the payee and the payee’s
dependenls. Even when someonc
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opposes an application, the opponent
is not likely to be well situated to
elicit critical information.® Unless the
court is prepared to ask probing ques-
tions, it may receive little more than
the fragmentary information that typi-
cally appears in affidavits submitted
in support of transfer applications.

= Take into account a payee's
sophistieation, recognizing that in
many cases payees have strectured
settlements preeisely because their
attorneys and/or their family members
believed, sometimes with the concur-
rence of a court, thal they needed the
protection and security of a structured
scttlement rather than an all-cash set-
tement with the attendant dissipation
risk. A court should be particularly
wary in any case involving a young
payee whose structured scltlement was
entered into before he or she reached
the age of majority. These payees can
be especially vulnerable to the high-
pressure sales tactics sometimes
employed by factoring companies.®

* Recognize the risk that a payec
may enter into (or may aiready have
entered into) other factoring transac-
tions that, in conjunction with the
transaction that the court is consider-
ing, may prove to be extremely detri-
mental to the payce's financial posi-
tion. The court should ask any payee
whether he or she has been party 10
any prior factoring transaction,
including any proposcd transaction
that may have been disapproved by
another court.’' If the answer is affir-
mative, the court should insist that the
applicant and/or the payee provide the
details of the prior transaction(s},
including, in the ease of any prior
transaction that received court
approval, (1) the anticipated use of
the transaction proceeds, as described
to the court that approved the prior
transaction; and (2) lhe payee's aclual
use of those proceeds.®

« Find that a proposed transfer sat-
isfies the best interest test if the appli-
cant has established that, taking all
of the relevant circumstances inlo
account, the transfer would be reason-

able, i.e,, that a fully informed, rea-
sonable person whose personal and
family situation coincided with those
of the payee would enter into such a
transaction. If the applicanl has not
established that the proposed transfer
meets this standard, the application
should be disapproved.

In considering the appropriateness
of the terms of a proposed transfer, a
court should:

* Recognize that the required dis-
closure of the discounted present
valuc of transferred payments, as cal-
culated using the Applicable Federal
Rate published by the Internal
Revenue Service, provides only a
“rough comparison” to the net amount
that a payee stands to receive in a fac-
toring transaction,” A more precise
comparison can be made by obtaining
a guotce for the premijum that a life
insurer would charge in issuing a new
annuity contract providing for the
same payments that are to be trans-
ferred from the payee to the factoring
company. The New York SSPA
requires that such a quote be obtained
and included in the transferee’s dis-
closure statement,®

* Appreeiate that although they
generally are documented as purchas-
es of payment rights, structured seftle-
ment factoring transactions ean be
analogized to loans secured by trans-
ferred paymenlis.® Accordingly, the
interest rate that is implicit in a fac-
toring transaction can be a useful
point of reference. In considering the
appropriateness of such an implicit
interest ratc, however, a court should
be aware that the fees charged by
some factoring companies can dra-
matically affect a payee's borrowing
costs. If a factoring company charges
fees that are deducted from the pro-
ceeds otherwise available to the
payee, the principal amount of the
putative loan is effectively reduced
and the interest rate implicit in the
transaction is effectively wncreased.“

» Compare the discount rate and/
or the implicit interest rate in a pro-
posed factoring transaction with
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rates charged in other transactions,
including both those that have been
approved and those that have been
disapproved based on the best interest
test. In making these comparisons,
however, a court should recognize
that because of the inherent inequality
in bargaining power between payees
and factoring companies, rates consis-
tent with the levels established in
other factoring transactions are not
necessarily fair, reasonable, or other-
wise in a payee's best interest.” If the
discount rate for a proposed transac-
tion exceeds those levels, that may
constitute persuasive evidence that
the transaction terms are not in the
payee’s best interest; it does not fol-
low, however, that a proposed rate that
corresponds to levels established in
other factoring transactions is in the
payee’s best interest.

» Consult readily available sources
of information on comparative dis-
count/implied interest rates charged in
structured settlement factoring trans-
actions. These sources include (1) rate
information disclosed in the growing
numbers of SSPA rulings addressing
the best interest test, and (2) the data
presented in a March 2004 study
prepared by the California Attorney
General’s Office, Impact of Prior
Court Approval on the Transfer of
Structured Sertlement Payment Rights.
This study, prepared for the California
legislature, includes a survey of hun-
dreds of structured settlement trans-
fers involving California payees
between 2000 and 2003, including
approximately 800 transfers that were
the subject of applications for court
approval under the California SSPA in
2002 and 2003. The findings from
this study regarding discount/interest
rates are summarized in the tables at
right® Because discount rates charged
by factoring compunies are not system-
atically recorded and published. the
California study is a unique resource
for information ahout the terms of a
large number of structured settlement
factoring transactions.
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Contract Price as a Percent of Present Value®

Mean
2000 59.9
2001 55.1
2002 54.3
2003 54.0

Average Contract Prices as a Percent of Present Value

(By Purchaser)
2002
Mean (Median)
JG Wentworth 529 (54.6)
321 Henderson Receivables 57.3 (58.0)
Settlement Funding 529 (52.4)
Settlement Capital Corp. 53.1 (51.1)

Median
59.9
55.1
55.3
55.1

2003
Mean (Median)
NA
57.0 (59.5)
458 (46.4)
478 (52.6)

Minimum and Maximum Contract Prices
as a Percent of Present Value (By Purchaser)

2002
Min,
JG Wentworth 17.6
321 Henderson Receivables  23.5
Settlement Funding 26.4
Settlement Capital Corp. 30.0

(Max.)
(80.0)
(90.0)
(81.5)
(84.3)

2003

Min. (Max)
NA

13.5 (83.6)
142 (72.8)
17.2  (75.8)

Effective-Equivalent Interest Rates Compared to
Alternative Sources of Credit® (As Percents)

Effective-Equivalent Interest Rates:
Mean

Effective-Equivalent Interest Rates:
Median
Prime Rate
30-Year Conventional Mortgage
Credit Cards

2000

19.5

19.8
9.23
8.06
15

2001

20.9

20.1
6.91
6.97
15

2002

19.8

19.9
4.67
6.54
12

2003

19.2

19.3
4.12
5.82
12
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Courts hearing
transfer applica-
tions should insist
that applicants

[GRAPHICS
EXCERPTED]

specifically identify
interested parties
and submit proof
that they have
been notified.

Courts must address noncontra-
vention of applicable law and com-
pliance with SSPA requirements.
For purposes of deterrnining whether
a proposed transfer of payment rights
contravenes applicable law or appli-
cable statutes and orders, and for pur-
poses of specifically determining
whether the transfer complies with
the applicable SSPA(s), where an
express finding of such compliance is
required, a court must consider
whether the transfer satisfies objective
SSPA requirements. The following
questions, among others, should be
considered: Has the payee been given
the required disclosures? Does the
transfer agreement omit any provi-
sions that are mandated under the
applicable SSPA(s)—e.g., choice of
law and choice of forum provisions?
Does the agreement include any pro-
visions that are proscribed under the
applicable SSPA(s)—e.g., broad con-
fession of judgment clauses? Does the
notice furnished to interested parties
include the required documents and
information? These requirements are
straightforward, and courts generally
have little difficulty ascertaining
whether they have been satisfied.

Finding that a proposed transfer
would not contravene applicable law
or applicable statutes and court orders
can be more difficult. Both the SSPAs
and IRC section 3891 provide for
such findings because in some cases a
transfer of payments rights, even if it
is approved by a court, would conflict
with preexisting legal restrictions that
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neither the state nor
the federal legislation
is intended to disturb.
Sources of such legal
restrictions include:

* Workers’ compen-
sation laws, most of
which prohibit or
sharply restrict assign-
ment of benefits,
including benefits
payable through struc-
tured settlements.”
Some state legislatures
have addressed this
potential conflict by making their
SSPAs wholly inapplicable to trans-
fers of payment rights under workers’
compensation settlements.*

* State tort reform statutes and
other statutory compensation
schemes, which in some cases prohib-
it or restrict assignment of recoveries,
including payment rights under struc-
tured settlements.”

* Court orders approving settle-
ments. Because they are commonly
used to resolve tort claims of minors,
as well as adults who have suffered
injuries that have rendered them legal-
ly incompetent, structured settlements
often are submitted for court approval
before they are implemented. The
court order approving a settlerment
often includes antiassignment provi-
sions or incorporates the terms of a
settlement agreement that contains
antiassignment provisions.* Unless
such an order has been appropriately
modified, a later transfer of payment
rights under the settlement is likely to
conflict with the order.

« Contractual antiassignment
restrictions. The settlement documents
governing structured settlements
typically prohibit any assignment of
the payees’ rights to receive future
settlement payments. The effective-
ness of these contractual antiassign-
ment provisions was extensively liti-
gated between factoring companies
and insurers in the context of factor-
ing transactions that predated the
enactment of SSPAs.* Insofar as con-

tractual antiassignment provisions
were effective to bar an assignment of
payment rights prior to enactment of
the SSPAs, they generally remain
effective for that purpose if an insurer
or other party that has standing to
invoke the antiassignment provisions
seeks to enforce them.* Taking into
account the protections available
under the SSPAs and IRC section 5891,
however, insurers now do not generaily
find it necessary to insist on enforce-
ment of antiassignment provisions.
Thus, contravention of purely contrac-
tual antiassignment provisions, as dis-
tinguished from antiassignment provi-
sions contained in a statute or a court
order, is an issue that effectively is
waived in most cases.

Courts must address independ-
ent professional advice. Under all of
the SSPAs other than the Georgia,
Indiana, Kentucky, Tennessee, and
West Virginia statutes, approval of a
transfer of payment rights requires a
finding that the payee either has
received independent professional
advice or has knowingly waived the
right to receive it. Of the SSPAs that
require these findings, eleven require
findings that the payee has actually
received independent professional
advice; waiver is not permitted.”

In any case in which a court is
asked to find that a payee has
received independent professional
advice (whether or not the payee
could, under the applicable SSPA(s),
have waived this advice), the court
should consider whether the adviser
was truly independent, i.e., disinter-
ested. As courts in several states have
recognized, payees sometimes are
referred to advisers—typically attor-
neys—by factoring companies.
Sometimes the advisers are paid by
factoring companies from the pro-
ceeds of the transactions on which
they render ostensibly independent
advice. In some instances, purported-
ly independent advice has been con-
firmed in printed form letters provid-
ed by factoring companies.* Such
arrangements are difficult to reconcile
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with a finding that a payee has
received professional advice that is
truly independent.”

A court that is asked to find that a
payee has received independent pro-
fessional advice may also wish to ask
whether the professional adviser rec-
ommended for or against the pro-
posed transfer of payment rights.
Absent evidence that the professional
adviser endorsed the transfer, the
court may appropriately assume that
there was no such endorsement.®

When a court is asked to make a
finding that a payee has knowingly
waived independent professional
advice, the court should be prepared
to question the payee in order to satis-
fy itself that the payee appreciates the
reasons for obtaining independent
professional advice and has neverthe-
less made an informed decision to
forego that advice.

Identifying the applicable
SSPA(s). Each SSPA applies, at least
by implication, to any transfer of pay-
ment rights by a payee who is domi-
ciled in the enacting state.® Most
SSPAs also apply under other condi-
tions, which typically are spelled out
in the statutory definition of “struc-
tured settlement.” For example, an
SSPA may apply if

= the underlying structured settle-
ment was approved by a court in the
enacting state,

« the structured settlement agree-
ment is governed by the laws of the
enacting state, or

» the structured settlernent obligor
or the annuity issuer is domiciled in
the enacting state or has its principal
place of business in that state.®

Because of these multiple triggering
conditions, many proposed transfers of
payment rights are subject to more than
one SSPA. That does not mean that
these transfers must receive approval
from multiple courts. It means simply
that the court in the forum state in
which a transfer application is filed,
normally the payee’s home state,
should be prepared to consider whether
the proposed transfer complies or fails
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to comply with the requirements of any
other applicable SSPA, insofar as they
may differ from the requirements of the
forum state’s SSPA. Consistent with
both the doctrine of comity and the
Full Faith and Credit Clause of the
Constitution,® the courts in any forum
state must take into account applicable
SSPAs enacted in other states.

Because the substantive require-
ments of the SSPAs are largely the
same, a proposed transfer that meets
the requirements of the SSPA in the
payee’s home state generally will
meet all or most of the requirements
of any other applicable SSPA. In
some cases, additional requirements
will come to bear. For example, if a
factoring company proposes to
acquire structured settlement payment
rights from a payee who is domiciled
in New Jersey, the transfer will be
subject to the New Jersey SSPA, and
the application for approval of the
transfer will be filed in a New Jersey
court. If, however, the underlying
structured settlement was approved by
a court in Delaware, the transfer will
also be subject to the Delaware SSPA.
The substantive requirements of the
Delaware and New Jersey SSPAs
coincide in most respects. If, howev-
er, the transfer would conflict with the
terms of the structured settlement, the
Delaware statute, unlike the New
Jersey statute, will require that the
court find that the transfer has been
“expressly approved in writing” by
certain interested parties and by the
court that approved the settlement.”
Thus, in ruling on the transfer appli-
cation, the court in New Jersey
should, in addition to considering the
issues that are common to the two
statutes, determine whether the pro-
posed transfer has received the
approvals required under the
Delaware statute.*

Recognizing that proposed trans-
fers of payment may be subject to the
SSPA(s) of states other than the
forum state, a court hearing a transfer
application should insist that the
applicant’s counsel identify all such

other SSPAs and any substantive
requirements of these other SSPAs
that differ from the requirements of
the SSPA of the forum state.

Notice to interested parties. With
the exception of the Louisiana statute,
every SSPA requires that interested
parties be given notice and an oppor-
tunity to oppose (or to support or oth-
erwise comment on) applications for
approval of transfers of payment
rights.* The term “interested parties”

" typically is defined to include the

payee, certain named beneficiaries,
the structured settlement obligor, the
annuity issuer, and “any other party
that has continuing rights or obliga-
tions” under a structured settlernent.
As courts have recognized, these
statutory notice requirements are
intended “to insure that due process is
afforded to those who may be inter-
ested in a proposed transfer.™”
Consistent with their due process
function, the notice requirements also
reduce the risk that an approved trans-
fer of payment rights will be vulnera-
ble to a future challenge by someone
who was a party to the underlying
structured settlement and did not par-
ticipate in the transfer. At a more
practical level, notice affords interest-
ed parties, especially structured settle-
ment obligors and annuity issuers,

an opportunity to identify potential
problems affecting a proposed trans-
fer and, where possible, to work

with the applicants to resolve those
problems consensually.

Although factoring companies
derive valuable protection from pro-
viding effective notice to interested
parties, notices often are misdirected
or omitted altogether. Accordingly,
courts hearing transfer applications
should insist that applicants specifi-
cally identify all interested parties and
submit proof that they have been duly
notified. In cases in which notice
requirements may not have been sais-
fied, courts should insist that they be
satisfied before an application is heard.®

Conflicting interests in payment
rights. A payee who is or has been
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the subject of a bankruptcy proceed-
ing may not be able to wransfer pay-
ment rights without having taken
appropriate steps to establish that
those rights are free of claims of cred-
itors. In most cases, those steps will
include exempting the payment rights
from administration as property of the
payee’s bankruptcy estate.® A payee’s
ability to transfer payment rights may
also be limited by a divorce decree or
separation agreement or by applicable
property laws that afford a payee’s pres-
ent or former spouse an interest in pay-
ment rights. Circumstances like these
should be identified and resolved before
a transfer is proposed, let alone submit-
ted for court approval. However, if a
court perceives that a payee’s bankrupt-
cy trustee or present or former spouse
{or anyone else who has not joined in or
consented to a proposed transfer) has,
or may have, an interest in payment
rights that the payee proposes to trans-
fer, the court should insist that the cir-
cumstances be examined, disclosed, and
resolved to its satisfaction.

Conclusion

By the time courts are asked to rule on
them, most applications for approval of
transfers of structured settlement pay-
ment rights are unopposed. The inter-
ested parties that are most likely to
have objections to a proposed trans-
fer—the structured settlement obligor
and the annuity issuer—typically will
have raised any objections informally
and resolved them consensually with
the factoring company before a court
hears the application.

The absence of opposition does not
mean, however, that a transfer appli-
cation should be granted. Approval of
a proposed transfer under applicable
SSPA(s) depends, as does exemption
from the 40 percent excise tax under
IRC section 5891, on express findings
that the transfer satisfies the best
interest test, that the transfer will not
contravene applicable law, and, in
most cases, that the payee either has
received or has knowingly waived
independent professional advice.
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These findings should be made only
after thorough evaluation of each
transfer application and the support-
ing evidence in light of the statutory
mandates and the well-recognized
objectives of the SSPAs.

Endnotes

1. The party contracmually obligated to make
future settlement payments, referred to in most
SSPAs as the “structured settlement obligor.”
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workers' compensation insurer (or a self-insured
entity), or (2) an “assignment company,” typical-
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assumes the direct contractual obligation to
make future settlement payments through a
“qualified assignment” under RC § 130.

2. See, e.g., J.G. Wentworth 8.5.C. v.
Jones, Jefferson Cty., Ky. Cir. Ct. No.
97C15288, July 20, 1998 Op. and Order at 2,
aff'd, 28 §.W.3d 309, 315 (Ky. Ct. App. 2000)
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Parker, 782 8.2d 478, 480 (Fla. Dist. Ct. App.
2001) (finding that “from a functional view-
point” a factoring company’s “Fund Acquisition
Agreement” with a payee was “a secured prom-
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N.Y. Attorney General’s Office, Spitzer
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3. Sponsor’s Statement to N.J. Assembly
Bill 2146, subsequently enacted as the New
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2002). See also 2002 Sess. Law News of N.Y.,
Legis. Mem. ch. 537 (McKinney’s) (Assembly
Mem. in Support of A6936A, subsequently
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package, including a version of the Model
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National Conference of Insurance Legislators
as its Model State Structured Settlement
Protection Act, replacing a Model Structured
Sertlement Transfers Protection Act, also
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Settlements Trade Association modei legisla-
tion and adopted by the National Conference of
Insurance Legistators in July 2000,

5. Pursuant to IRC § 7520, the Internal
Revenue Service publishes the “Applicable
Federal Rate” (also referred to as the “Section
7520 rate” monthly in the Internal Revenue
Service Bulletin. See Treas. Reg. § 1.7520-1.
In cases in which transferred payments resem-
bie monthly (or other regular periodic) pay-
ments on a loan (i.c., a loan equal in principal
amount to the lump sum that the payee receives
from the factoring company), factoring transac-
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secured loans, and disclosure of effective inter-
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sure of the present value of the future payments
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ments include Jump sums, however, or where
the first ransferred payment is not scheduled to
be made until long in the future (so that there
is, in effect, a prolonged period of negative
amortization), disclosure of implied interest
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La. REvV. STAT. ANN. § 9:2715(B)(2)(g): Mass.
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2715(G); Mp. Cope ANN. CTs. & Jup. ProC. §
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settlement payment rights made by a payee for
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amended or reenacted to contorm more closely
to the model legislation.)

17. “Applicable State stutute” is defined for
this purpose as a statute that provides for entry
of the appropriate order, judgment. or decree
and has been enacted by:

(A} The State in which the payee of the
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“present value” refers to the discounted present
value of transferred future payments, as calcu-
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Internal Revenue Service for purposes of valu-
ing annuities, i.e., the Applicable Federal Rate
described in note 5, supra.
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SSPA did not require that transfers receive prior
court approval, although it did require that
transfer agreements be filed with the Attorney
General's Office. Hence the data for 2000 and
2001 reflect a regime in which the fairness and
reasonableness of transfer terms was not sub-
Jject to judicial evaluation. The data for 2002
and 2003 cover transactions that were subject
to court approval but without regard to whether
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Interview with Cynthia Robinson, Associate
Governmental Program Analyst, Office of the
California Attorney General, March 8, 2005.
Thus. the rates for all years covered in the
California study are those that factoring compa-
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50. The “effective-equivalent” interest rates
from which these mean and median figures are
derived were taken directly from the factoring
companies’ disclosures of “effective equivalent
interest rates,” as required under CaAL. INs. Cope
§ 10136(a)(7). Interview with Cynthia Robinson,
Associate Governmental Program Analyst, Office
of the California Attomey General, March 8,
2005. Those disclosures in many cases would
have understated the effective cost of borrowing
for customers of factoring companies that charge
fees that are deducted from the transaction pro~
ceeds. See note 46, supra.

51. See, e.g., Florida Asset Financing Corp.
v. Utah Labor Comm'n, 2004 UT App. 273, 98
P.3d 436, 43940 (Utah Ct. App. 2004), cert.
granted, __ P.3d __, 2004 WL 3210799 (Utah
Dec. 3, 2004) (contrasting Utah’s Workers®
Compensation statute with those of states that
“explicitly prohibit the assignment of {worker's
compensation] benefits,” including the statutes
of Arizona, California, Florida, Kentucky, and
Nevada); J.G. Wentworth, $.5.C., L.P. v. SAFE-
CO Life Ins. Co., 755 So. 2d 138, 139 (Fla.
Dist. Ct. App.1999) (affirming summary judg-
ment invalidating purported purchase of future
payments under sertlement of Florida workers®
compensation claim); /n re Roger Dunn, 2005
WL 758610, at *1 (Ind. Cir. Ct. 2005) (finding
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prohibited transfer of payment rights under a
workers' compensation settlement), appeal
noticed Apr. 5, 2005; Bernard Johnson v.
Friendly Hiking Servs., Inc., Cal. Workers’
Comp. App. Bd. No. SF405873, June 12, 1998
Minutes of Hearing and Order (“under
[California] Labor Code § 4900, a claim for
Workers’ Compensation, including payments of
compensation to be made under a settlement
agreement, cannot be assigned before payment”).
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52. The states in this category are CA, CO,
FL, ID, IN, KY. LA, MD, MN, NE, NY, NC,
OH, SC, TN, and WV. Cf. In re SwatCap Invs.,
Inc., 796 N.E.2d 73 (Ohio Ct. App. 2003) (find-
ing that definition of “structured settiement” in
Ohio SSPA does not extend to settlements of
workers’ compensation claims); Dunn, 2005 WL
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(same); N.Y. CPL.R. §§ 5038, 5048 (same); see
also, e.g., J.G. Wentworth 8.5.C. L.P. v. Ortega,
Palm Beach Cty., Fla Civ. No. CA-02-03013 AJ,
July 2, 2002 Final Order§ 3 (“The proposed
transfer of structured settlement payment rights
from Ortega to Wentworth would ‘conravene
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(Morgan), 2005 WL 246458, at *2 (Conn. Super.
Ct Jan. 4, 2005) (disapproving application under
Connecticut SSPA based on contravention of anti-
assignment provisions); /n re Transfer by Raye
Ann Brown, Del. Cty., Ind. Cir. C. No. 18C03-
0204-PL-11, July 3, 2002 Order (same, under
Indiana SSPAY); In re Transfer {by] Vincen
Zarbaugh, Franklin Cty., Ohio Probate Ct. No.
484364, Jan. 14, 2002 Entry (same, under Ohio
SSPA); In re Transfer [by] Troy Walker, Fayene
Cty., Tenn. Cir. Ct. No 4647, Feb. 23, 2005 Order
(same, under Tennessee SSPA). ¢f Plam, 774
N.Y.5.2d 635, 63940 (citing cases under New
York SSPA in which insurers objected to transfers
based on antiassignment provisions); but see also
Spinelli, 803A.2d 172. 181 (approving transfer
over insurer’s objection: finding that antiassign-
ment provision did not nullify the mansfer);
Lundgren, 646 N.W.2d 550, 554 (“the court is
arguably empowered to override an antiassign-
ment clause™),

57. The SSPAs in the following states require
a finding that the pavee has actually received
independent professional advice: AK. DE, FL,
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LA, ME, MD. MA, M1, MN, NC, and OH.

58. See, e.g., In re Approval for Transfer of
Structured Settlement by Reney Woodard, Linn
Cty., lowa Dist. Ct. No. LACV (43227, Nov. 8§
Order Denying Petition (attomey's letter “was in
virtually identical form to those of attorneys” let-
ters in similar proceedings reviewed by this
Court. . . . [Attorney) further advised this Court
that his name had been provided to Ms. Woodard
on a list of anomeys suggested by (the factoring
company]. . . . In light of the manner in which
representation was provided 10 Ms. Woodard, a
serious question arises as to how the attorneys on
[the factoring company’s] attorneys list are
paid."), Zarbaugh, supra note 56, at 3 (*"The
Court notes that the [attorney’s) letter is a pre-
printed form . . . which [the factoring company]
provided to [the attorney]. At the hearing, Counsel
for [the factoring company] explained to the
Court that [the attorney]’s name appears on a list
of attorneys that [the factoring company] provided
to [the payee). Additionally, the Court notes that
at the bottorn of the leter, [the attorney] advises
[the factoring company] to ‘send a $300.00 check
. . . this payment will represent payment in full of
my legal fees for services rendered to [the payee]
regarding this matter.’”)

59. Many SSPAs define the term “inde-
pendent professional advice™ (or an equivalent
term) in a manner that disqualifies advice ren-
dered by anyone who is affiliated with or com-
pensated by a transferee. Definitions of this
kind appear in the SSPAs of the following
states: AK, CA, DE, FL, LA, ME, MD, MA,
MI, MN, MO, NY, NC, and OH.

60. See Cunningham, 761 N.Y.S.2d at 818
(“these applications should be treated as coming
without the independent advisor’s endorsement
uniess the advisor submits an affidavit expressly
stating that he or she endorses the transfer and
gives specific reasons for doing so”).

61. Unlike other SSPAs, the Indiana.
Nevada, and West Virginia statutes do not spec-
ify the conditions under which they apply.

62. This combination of triggering condi-
tions appears in the SSPAs of the following
states: CT, IL, 1A, MS, NJ, NY, OK, Rl, SD,
TX, UT, VA, and WA,

63. U.S. ConsT. art IV, § 1 (“Full Faith and
Credit shali be given in each State to the public
Acts, Records. and Judicial Proceedings of
every other State™); see also 28 U.S.C. § 1738
(implementing the Full Faith and Credit Clause).

64, See DeL. CoDE ANN. tit. 10, §
6602(p)(2) (definition of “structured settlement
payment rights”), § 6601(5)a.1-2 (requiring
approvals).

65. Two courts have considered and rejected
constitutional objections to application of the
SSPA(s) of states other than the state in which a
payee is domiciled. See Legal Asset Funding,
LLC v. Travelers Cas. & Sur. Co., 155 F. Supp.
2d 90 (D.NJ. 2001) (confirming applicability of
Connecticut SSPA to a transfer of payment rights
by a Texas resident); Settlement Funding LLC v.

Hunt, St. Louis Cty. Mo. Cir. Ct. Cause No, 0]
CC-2247, Sept. 10, 2002 Judgment (finding
Kentucky SSPA applicabie to a transfer by a
payee allegedly residing in Missouri).

66. The Louisiana SSPA provides for
authorization of a transfer of structured settle-
ment payment rights “in advance by ex parte
order.” LA, REV. STAT. ANN, § 2715.B(1). It is
not clear how this procedure can be reconciled
with due process. In practice, however, interest-
ed parties generally are notified of applications
made under the Louisiana SSPA.

67. In re Katherine Campina, Benton Cty.
Minn. Dist. Ct. No. C5-99-1177, Jan. 10, 2002

" Order at 8 (vacating prior order under

Minnesota SSPA approving transfer in the
absence of notice to certain interested parties).

68. Courts should also be prepared to con-
sider whether there are parties who may not fall
within the applicable SSPA definition(s) of
“interested parties” but may nevertheless be
indispensable parties. If, for example, a payee
has been party to a previous factoring transac-
tion, the transferee in that prior transaction may
have (or claim to have) an interest that extends
to payment rights that are the subject of a new
application. Whether or not the prior transferee
qualifies as an interested party under the appli-
cable SSPA(s), it should nevertheless be made
party to the new proceeding, based on applica-
ble joinder rules because the prior transferee
claims an interest in the subject payment rights.
Disposition of the new application in the prior
transferee’s absence may impair its ability to
protect its claimed interest and may leave the
structured settlement obligor and annuity issuer
subject to substantial risks of incurring double
obligations. Cf. Fep. R. Civ. P. 19(a).

69. Depending on the nature of the under-
lying settlement, structured settiement payment
rights may qualify for exemption under any of
a variety of federal and state laws, including,
for exarple, § 522(d)(11) of the Bankruptcy
Code, the Federal Employees’ Compensation
Act, 5 U.S.C. § 8130, state workers’ compensa-
tion laws, and state insurance laws applicable
to annuity contracts.
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321 HENDERSON RECEIVABLES ORIGINATION LLC, Plaintiff and Appellant, v. CYNTHIA
ELAINE SIOTECO et al., Defendants and Respondents. [And 10 other cases.] *

= In re Moua (Super. Ct. Fresno County, No. 0BCECG00111); In re Goodwin (Super. Ct.
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FO56205
COURT OF APPEAL OF CALIFORNIA, FIFTH APPELLATE DISTRICT

173 Cal. App. 4th 1059; 93 Cal. Rptr. 3d 321; 2009 Cal. App. LEXIS 687; 69 U.C.C. Rep.
Serv. 2d (Callaghan) 22

May 6, 2009, Filed

PRIOR HISTORY: [***1]
APPEAL from a judgment of the Superior Court of Fresno County, No. 08CECG00848, Alan

M. Simpson, Judge.

CASE SUMMARY

PROCEDURAL POSTURE: Appellant factoring company sought review of a final order from
the Superior Court of Fresno County (California), which, in consolidated cases, denied its
petitions for approval of transfer of structured settlement payments under the Structured
Settlement Transfer Act, Ins. Code, 8 10136 et seq., from respondent transferors.

OVERVIEW: After a tentative ruling found a petition in an unrelated case to be defective,
the factoring company sought voluntary dismissal with prejudice of its pending petitions.
Instead, the trial court denied the petitions. The court concluded that the company was not
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entitled to voluntarily dismiss the pending petitions because they were not complaints as
defined in Code Civ. Proc., 8§ 581, subd. (a)(2), and because trial had commenced. Absent
any objections by interested parties, Cal. U. Com. Code, 8§ 9408, did not bar court-approved
structured settlement transfers containing anti-assignment provisions. The prohibition
against usury in Cal. Const., art. XV, § 1, was not implicated because a structured
settlement transfer was not a loan or forbearance but was instead a sale, as indicated in
Ins. Code, 8 10136, subd. (b). Some findings on independent professional advice under
Ins. Code, 88 10134, subd. (f), 10139.5, subd. (a)(2), were erroneous. Printing most of the
disclosures in 14-point type size and bolded, while enclosing only the required disclosures in
a box with a bolded border, was permissible. Ins. Code, § 10137, did not allow voiding of
previously court-approved transfers.

OUTCOME: The court reversed the trial court's order and remanded with directions to allow

the factoring company to amend the petitions to correct any errors prior to any new hearing
on the petitions.

CORE TERMS: payee's, structured settlement, structured, settlement payments,
antiassignment, professional advice, settlement, intangible, advice, disclosure, factoring,
annuity, consolidated, security interests, settlement agreement, actual commencement of
trial, voluntary dismissal, legal conclusion, transferor, Transfer Act SSTA, public policy,
annuity contract, tentative rulings, estoppel letters, promissory note, periodic, obligor,
independent counsel, type size, court-approved
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Governments > Legislation > Interpretation ‘ELL

HN4 Courts must ascertain legislative intent so as to effectuate a law's purpose. In the

* construction of a statute, the office of the judge is simply to ascertain and declare
what is contained therein, not to insert what has been omitted, or to omit what has
been inserted. Legislative intent will be determined so far as possible from the
language of statutes, read as a whole, and if the words are reasonably free from
ambiguity and uncertainty, the courts will look no further to ascertain its meaning.
'The court should take into account matters such as context, the object in view, the
evils to be remedied, the history of the times and of legislation upon the same
subject, public policy, and contemporaneous construction. Moreover, the various parts
of a statutory enactment must be harmonized by considering the particular clause or
section in the context of the statutory framework as a whole. More Like This Headnote

2=
Civil Procedure > Dismissals > Voluntary Dismissals = General Overview t_LL

HNSCode Civ. Proc., § 581, provides ways for a party to dismiss an action and ways for a

X plaintiff or the trial court to dismiss a complaint. Besides distinguishing methods of
dismissals for an action and a complaint, § 581 also distinguishes between the time
period before actual commencement of trial and the time period after actual
commencement of trial. For example, after actual commencement of trial, a party
may dismiss an action with or without prejudice only with written consent of all other
parties. 8 581, subd. (b)(2). Similarly, after actual commencement of trial, a plaintiff
can only voluntarily dismiss its complaint with prejudice. § 581, subd. (e). Section 581
defines "action," "complaint,” "plaintiff," and actual commencement of "trial." 8 581,
subd. (a). More Like This Headnote | Shepardize: Restrict By Headnote

—

Civil Procedure > Dismissals > Voluntary Dismissals = General Overview t_LL

e

Torts > Procedure > Settlements > Structured Settlements > Transfers t.‘L

HNE A proceeding to approve a Structured Settlement Transfer Act (SSTA), Ins. Code, §
* 10136 et seq., petition is an action for the purposes of Code Civ. Proc., § 581. Also,

the SSTA petitioner or the transferee is a plaintiff for the purpose of 8 581. More Like
This Headnote

e

Civil Procedure > Dismissals > Voluntary Dismissals > General Overview "ELL
HN7 Apart from certain statutory exceptions, a plaintiff's right to a voluntary dismissal
* under Code Civ. Proc., § 581, appears to be absolute. Upon the proper exercise of

that right, a trial court would thereafter lack jurisdiction to enter further orders in the
dismissed action. More Like This Headnote | Shepardize: Restrict By Headnote

2=
Civil Procedure > Dismissals = Voluntary Dismissals = General Overview *-?_LL

HN8 See Code Civ. Proc., § 581, subd. (a)(2).
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*

=
Civil Procedure > Dismissals > Voluntary Dismissals > General Overview t_u.

=
Torts > Procedure > Settlements > Structured Settlements > Transfers t_u.

HN9 Code Civ. Proc., § 581, does not include "petition" in its definition of "complaint."
X Thus, a Structured Settlement Transfer Act, Ins. Code, § 10136 et seq., petition is
not a complaint for the purposes of § 581. More Like This Headnote

=
Commercial Law (UCC) = Secured Transactions (Article 9) = Third Party Rights > Assignments ‘3_4.

HN10 gee Cal. U. Com. Code, § 9408.
+

=
Commercial Law (UCC) > Secured Transactions (Article 9) > Third Party Rights > Assignments ‘:_ta.

=
Torts > Procedure > Settlements > Structured Settlements > Transfers ‘;_tg.

HN1The plain language of Cal. U. Com. Code, § 9408, subds. (a), (b), indicates that

X contractual restrictions on assignments or transfers of general intangibles are
generally ineffective to the extent that the restrictions impair the creation of security
interests arising out of a sale of the payment intangible or to the extent that the
restrictions provide that the assignment or transfer of the general intangible is a
breach of the contract. Section 9408, subd. (c), applies to any statutory restrictions
on assignment or transfers of general intangibles, although 8§ 9408, subd. (e),
provides that § 9408, subd. (c), does not apply to the Structured Settlement Transfer
Act, Ins. Code, 8 10136 et seq. Section 9408 is applicable to structured settlement
payments because the structured settlement payments are considered general
intangibles and because the California Uniform Commercial Code does not contain the
uniform provision excluding annuities from its reach. More Like This Headnote

=

Commercial Law (UCC) = Secured Transactions (Article 9) = Third Party Rights > Assignments ‘3_4.
o

Torts = Procedure > Settlements > Structured Settlements > Transfers "

HN1Zcal. U. Com. Code, § 9408, evidences a public policy against anti-assignment

X provisions in general. The Structured Settlement Transfer Act, Ins. Code, § 10136
et seq., evidences a public policy in favor of court-approved factoring transactions.
Thus, public policy favors the legal conclusion that anti-assignment provisions do not

bar court-approved transfers of structured settlement payments. More Like This
Headnote

—
Contracts Law > Defenses > Usury tu

HN13 See Cal. Const., art. XV, § 1.
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—
Contracts Law > Defenses > Usury tu

HN14 A loan that charges an interest rate greater than 10 percent per annum is
*  usurious. More Like This Headnote | Shepardize: Restrict By Headnote

Py
Contracts Law > Defenses > Usury ‘a-h

HNIS\ithout a loan or forbearance, usury cannot exist. More Like This Headnote
+

=
Torts > Procedure > Settlements > Structured Settlements > Transfers t_u.

HN16See Ins. Code, § 10136, subd. (b).
¥

=
Torts > Procedure > Settlements > Structured Settlements > Transfers ‘F_u.

HN17The transfer of structured settlement payment rights under the Structured

X Settlement Transfer Act, Ins. Code, § 10136 et seq., is not a loan secured by
assignment of periodic payments but is a sale of certain rights to receive periodic
payments. More Like This Headnote | Shepardize: Restrict By Headnote

=
Torts > Procedure > Settlements > Structured Settlements > Transfers *s?_u.

HN18 The Structured Settlement Transfer Act, Ins. Code, § 10136 et seq., requires that

X a superior court must find that the payee has been advised in writing by the
transferee to seek independent professional advice regarding the transfer and has
either received that advice or knowingly waived that advice in writing before the
superior court can approve the transfer. Ins. Code, 8 10139.5, subd. (a)(2). More Like
This Headnote | Shepardize: Restrict By Headnote

=
Torts > Procedure > Settlements > Structured Settlements > Transfers t_u.

HN19 See Ins. Code, § 10134, subd. (f). Shepardize: Restrict By Headnote
+

=
Torts > Procedure > Settlements > Structured Settlements > Transfers *s?_u.

HN20The Structured Settlement Transfer Act (SSTA), Ins. Code, § 10136 et seq.,

X provides that independent professional advice means advice of an attorney, certified
public accountant, actuary, or other licensed professional adviser concerning the
legal, tax, or financial implications of a structured settlement or a transfer of
structured settlement payment rights. The language suggests that the independent
professional is required to provide advice on the legal, tax or financial implications of
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a structured settlement or a transfer of structured settlement rights; however, the
SSTA does not unambiguously require that one independent professional must
provide all three types of advice. Moreover, with respect to legal advice, non-
attorneys must be wary of the prohibition on not practicing law. The SSTA also does
not detail specifically what constitutes adequate advice on the legal, tax, or financial
implications of the factoring transaction. It is left to the superior court to determine
whether adequate independent professional advice has been provided to the payee.
The discretionary nature of this determination cautions against a finding of attorney
incompetence based upon a failure to provide the required advice because certain
superior court judges may believe some advice is required while other superior court
judges may believe that that same advice is not required by the SSTA. More Like This
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HN21 A Structured Settlement Transfer Act (SSTA), Ins. Code, § 10136 et seq., petition

* can be granted if the payee knowingly waives receipt of independent professional
advice in writing. Ins. Code, § 10139.5, subd. (a)(2). Thus, a finding that the payee
did not receive independent professional advice does not preclude a subsequent
refiling of the same SSTA petition that includes such written waivers. More Like This
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type-size. Rather, it requires that some portions of the disclosures be at least or no
less than 12-point type, and that other portions be printed in 14-point type,
circumscribed by a box with a bold border. Thus, it is not a violation of the SSTA to
print most of the disclosures in 14-point type size and bolded, while enclosing only
the required disclosures in a box with a bolded border. More Like This Headnote
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HN23 A superior court has the discretion to condition an order dismissing a Structured

X Settlement Transfer Act (SSTA), Ins. Code, § 10136 et seq., petition without
prejudice to require that future SSTA petitions involving the same payees and
annuity attach the prior dismissal order. More Like This Headnote
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HN24 A superior court cannot void a previously court-approved Structured Settlement
X Transfer Act, Ins. Code, § 10136 et seq., transfer pursuant to Ins. Code, §
10137. More Like This Headnote
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HEADNOTES 7/ SYLLABUS EHide

SUMMARY::
CALIFORNIA OFFICIAL REPORTS SUMMARY

In consolidated cases, the trial court denied a factoring company's petitions for approval of
transfer of structured settlement payments under the Structured Settlement Transfer Act
(Ins. Code, 8 10136 et seq.) from respondent transferors. After a tentative ruling found a
petition in an unrelated case to be defective, the factoring company sought voluntary
dismissal with prejudice of its pending petitions. Instead, the trial court denied the petitions.
(Superior Court of Fresno County, No. 0BCECG00848, Alan M. Simpson, Judge.)

The Court of Appeal reversed the trial court's order and remanded with directions to allow
the factoring company to amend the petitions to correct any errors prior to any new hearing
on the petitions. The court concluded that the company was not entitled to voluntarily
dismiss the pending petitions because they were not complaints as defined in Code Civ.
Proc., 8 581, subd. (a)(2), and because trial had commenced. Under the public policy
evidenced by Cal. U. Com. Code, § 9408, where no interested parties have objected, the
antiassignment provisions in the annuity contract, settlement agreement, or other related
contracts do not bar transfers of structured settlement payment rights. The prohibition
against usury in Cal. Const., art. XV, § 1, was not implicated because a structured
settlement transfer is not a loan or forbearance but is instead a sale, as indicated in Ins.
Code, 8 10136, subd. (b). The court also concluded that many of the trial court's findings
on independent professional advice were erroneous. Further, the court held that printing
most of the disclosures in 14-point type size and bolded, while enclosing only the required
disclosures in a box with a [*1060] bolded border, was permissible. Ins. Code, 8 10137,
does not allow voiding previously court-approved transfers. (Opinion by Ardaiz, P. J., with
Cornell and Gomes, JJ., concurring.)

HEADNOTES

CALIFORNIA OFFICIAL REPORTS HEADNOTES

CAM # (1) Statutes § 21—Construction—Legislative Intent—Effectuating Purpose of
Law.—Courts must ascertain legislative intent so as to effectuate a law's purpose. In the
construction of a statute, the office of the judge is simply to ascertain and declare what is
contained therein, not to insert what has been omitted, or to omit what has been inserted.
Legislative intent will be determined so far as possible from the language of statutes, read
as a whole, and if the words are reasonably free from ambiguity and uncertainty, the courts
will look no further to ascertain its meaning. The court should take into account matters
such as context, the object in view, the evils to be remedied, the history of the times and of
legislation upon the same subject, public policy, and contemporaneous construction.
Moreover, the various parts of a statutory enactment must be harmonized by considering
the particular clause or section in the context of the statutory framework as a whole.

CA@ #(2) Dismissal and Nonsuit § 2—Definitions and Distinctions—Action and
Complaint.—Code Civ. Proc., 8 581, provides ways for a party to dismiss an action and
ways for a plaintiff or the trial court to dismiss a complaint. Besides distinguishing methods
of dismissals for an action and a complaint, § 581 also distinguishes between the time
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period before actual commencement of trial and the time period after actual
commencement of trial. For example, after actual commencement of trial, a party may
dismiss an action with or without prejudice only with written consent of all other parties (8
581, subd. (b)(2)). Similarly, after actual commencement of trial, a plaintiff can only
voluntarily dismiss its complaint with prejudice. (§ 581, subd. (e)). Section 581 defines
“action,” “complaint,” “plaintiff,” and actual commencement of “trial” (§ 581, subd. (a)).
CA® #(3) Dismissal and Nonsuit § 2—Definitions and Distinctions—Action—
Structured Settlement Transfer Petition.—A proceeding to approve a Structured
Settlement Transfer Act (SSTA) (Ins. Code, 8 10136 et seq.) petition is an action for the
purposes of Code Civ. Proc., 8 581. Also, the SSTA petitioner or the transferee is a plaintiff
for the purpose of § 581.

CAM #(4) Dismissal and Nonsuit § 3—Voluntary Dismissal—Right to Voluntary
Dismissal.—Apart from certain statutory exceptions, a plaintiff's [*1061] right to a
voluntary dismissal under Code Civ. Proc., § 581, appears to be absolute. Upon the proper
exercise of that right, a trial court would thereafter lack jurisdiction to enter further orders
in the dismissed action.

CAG) % (5) Dismissal and Nonsuit § 2—Definitions and Distinctions—Complaint—
Structured Settlement Transfer Petition.—Code Civ. Proc., § 581, does not include
“petition” in its definition of “complaint.” Thus, a Structured Settlement Transfer Act (Ins.
Code, 8 10136 et seq.) petition is not a complaint for the purposes of § 581.

CA®) % (6) Secured Transactions § 4—Security Agreement—General Intangibles—
Antiassignment Provisions—Structured Settlement Transfers.—The plain language of
Cal. U. Com. Code, 8§ 9408, subds. (a), (b), indicates that contractual restrictions on
assignments or transfers of general intangibles are generally ineffective to the extent that
the restrictions impair the creation of security interests arising out of a sale of the payment
intangible or to the extent that the restrictions provide that the assignment or transfer of
the general intangible is a breach of the contract. Section 9408, subd. (c), applies to any
statutory restrictions on assignment or transfers of general intangibles, although 8§ 9408,
subd. (e), provides that § 9408, subd. (c), does not apply to the Structured Settlement
Transfer Act (Ins. Code, 8 10136 et seq.). Section 9408 is applicable to structured
settlement payments because the structured settlement payments are considered general
intangibles and because the California Uniform Commercial Code does not contain the
uniform provision excluding annuities from its reach.

CAM % (7) Secured Transactions § 4—Security Agreement—General Intangibles—
Antiassignment Provisions—Structured Settlement Transfers.—Cal. U. Com. Code, §
9408, evidences a public policy against antiassignment provisions in general. The Structured
Settlement Transfer Act (Ins. Code, 8 10136 et seq.) evidences a public policy in favor of
court-approved factoring transactions. Thus, public policy favors the legal conclusion that
antiassignment provisions do not bar court-approved transfers of structured settlement
payments.

CA® % (8) Consumer and Borrower Protection Laws § 50—Usury—What Constitutes
Usury—Excessive Interest Rate on Loan.—A loan that charges an interest rate greater
than 10 percent per annum is usurious.

CAM #(9) Consumer and Borrower Protection Laws § 50—Usury—What Constitutes
Usury—Loan or Forbearance.—Without a loan or forbearance, usury cannot
exist. [*1062]
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CAQ0) ¥ (10) Compromise, Settlement, and Release § 7—Settlements—Structured
Settlements—Transfer—Sale of Rights.—The transfer of structured settlement payment
rights under the Structured Settlement Transfer Act (Ins. Code, 8 10136 et seq.) is not a
loan secured by assignment of periodic payments but is a sale of certain rights to receive
periodic payments.

CA0D % (11) Compromise, Settlement, and Release § 7—Settlements—Structured
Settlements—Transfer—Independent Professional Advice.—The Structured
Settlement Transfer Act (SSTA) (Ins. Code, 8 10136 et seq.) provides that independent
professional advice means advice of an attorney, certified public accountant, actuary, or
other licensed professional adviser concerning the legal, tax, or financial implications of a
structured settlement or a transfer of structured settlement payment rights (Ins. Code, §
10134, subd. (f)). The language suggests that the independent professional is required to
provide advice on the legal, tax or financial implications of a structured settlement or a
transfer of structured settlement rights; however, the SSTA does not unambiguously require
that one independent professional must provide all three types of advice. Moreover, with
respect to legal advice, nonattorneys must be wary of the prohibition against practicing law.
The SSTA also does not detail specifically what constitutes adequate advice on the legal,
tax, or financial implications of the factoring transaction. It is left to the superior court to
determine whether adequate independent professional advice has been provided to the
payee. The discretionary nature of this determination cautions against a finding of attorney
incompetence based upon a failure to provide the required advice because certain superior
court judges may believe some advice is required while other superior court judges may
believe that that same advice is not required by the SSTA.

CAU2) ¥ (12) Compromise, Settlement, and Release § 7—Settlements—Structured
Settlements—Transfer—Independent Professional Advice.—A Structured Settlement
Transfer Act (SSTA) (Ins. Code, 8 10136 et seq.) petition can be granted if the payee
knowingly waives receipt of independent professional advice in writing (Ins. Code, 8§
10139.5, subd. (a)(2)). Thus, a finding that the payee did not receive independent
professional advice does not preclude a subsequent refiling of the same SSTA petition that
includes such written waivers.

CAL3) ¥ (13) Compromise, Settlement, and Release § 7—Settlements—Structured
Settlements—Transfer—Mandatory Disclosures.—The Structured Settlement Transfer
Act (SSTA) (Ins. Code, 8 10136 et seq.) does not require that some disclosures be in 14-
point type size and other portions [*1063] be in smaller type size. Rather, it requires that
some portions of the disclosures be at least or no less than 12-point type, and that other
portions be printed in 14-point type, circumscribed by a box with a bold border (Ins. Code,
8§ 10136). Thus, it is not a violation of the SSTA to print most of the disclosures in 14-point
type size and bolded, while enclosing only the required disclosures in a box with a bolded
border.

CAGY % (14) Dismissal and Nonsuit § 3—Voluntary Dismissal—Conditions—
Structured Settlement Transfer Proceeding—Attachment of Dismissal Order to
Future Petitions.—A superior court has the discretion to condition an order dismissing a
Structured Settlement Transfer Act (SSTA) (Ins. Code, 8 10136 et seq.) petition without
prejudice to require that future SSTA petitions involving the same payees and annuity
attach the prior dismissal order.

CAUS) #(15) Compromise, Settlement, and Release § 7—Settlements—Structured
Settlements—Transfer—Court Approval—Effect.—A superior court cannot void a
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previously court-approved Structured Settlement Transfer Act (Ins. Code, § 10136 et
seq.) transfer pursuant to Ins. Code, § 10137.

CAL®) #(16) Compromise, Settlement, and Release § 7—Settlements—Structured
Settlements—Transfer—Court Approval.—Because the superior court committed
multiple prejudicial errors in making its factual findings and in reaching legal conclusions
when it entered a final consolidated order denying petitions for approval of transfer of
structured settlement payments, and because these errors could not be separated from

valid findings and legal conclusions, it was necessary to reverse the entire consolidated
order.

[Levy et al., Cal. Torts (2009) ch. 75, § 75.11A; 6 Witkin, Cal. Procedure (5th ed. 2008)
Proceedings Without Trial, 8 311; 4 Witkin, Summary of Cal. Law (10th ed. 2005) Security
Transactions in Real Property, 8 166; 1 Witkin, Summary of Cal. Law (10th ed. 2005)
Contracts, § 471; 5 Witkin, Summary of Cal. Law (10th ed. 2005) Torts, § 97.]
COUNSEL: Reed Smith -, Margaret M. Grignon », Wendy S. Albers », Zareh Jaltorossian «;
McCormick Barstow, James P. Wagoner +¥ and Todd W. Baxter +¥ for Plaintiff and
Appellant.

No appearance for Defendants and Respondents.

JUDGES: Opinion by Ardaiz w, P. J., with Cornell » and Gomes, JJ., concurring.

OPINION BY: Ardaiz = [*1064]

OPINION

[**325] ARDAIZ -, P. J.—
INTRODUCTION

Petitioner, 321 Henderson Receivables Origination LLC (hereinafter Henderson), appeals
from a final consolidated order denying it's petition for approval of transfer of structured
settlement payment, contending that the superior court committed multiple legal errors. For
the following reasons, we reverse. *

FOOTNOTES
1 We also grant Henderson's request for judicial notice.
FACTUAL [***2] BACKGROUND AND PROCEDURAL HISTORY 2

FOOTNOTES

2 We have included a full background and procedural history, which is based upon the

record filed and representations made by the appellant, in order to provide context to
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Henderson's decision to appeal.

A. General Background

Henderson, an indirect subsidiary of J.G. Wentworth, LLC, is a factoring company. Factoring
companies deal with people who receive structured settlements. “Structured settlements are
a type of settlement designed to provide certain tax advantages. In a typical personal injury
settlement, a plaintiff who receives a lump-sum payment may exclude this payment from
taxable income under I.R.C. [Internal Revenue Code] § 104(a)(2) (providing that the
amount of any damages received on account of personal injuries or sickness are excludable
from income). However, any return from the plaintiff's investment of the lump-sum
payment is taxable investment income. In contrast, in a structured settlement the claimant
receives periodic payments rather than a lump sum, and all of these payments are
considered damages received on account of personal injuries or sickness and are thus
excludable from income. Accordingly, a structured settlement effectively [***3] shelters
from taxation the returns from the investment of the lump-sum payment. [Citations.]”
(Western United Life Assur. Co. v. Hayden (3d Cir. 1995) 64 F.3d 833, 839—-841 (Western).)

“Before 1983, the utility of structured settlements was diminished by the credit risk that the
recipient would have to assume. [Citation.] Because the annuity was merely a matter of
convenience and did not give the recipient any right in the annuity, in the case of the
settling defendant's default the plaintiff could not seek redress from the annuity issuer.
[Citation.] This [*1065] presented a problem if the settling defendant's general credit risk
was high.” (Western, supra, 64 F.3d at p. 840.)

“Congress addressed this problem by enacting I.R.C. § 130. [Citation.] ... [S]ection 130
allows a tax-neutral transaction in which the settling defendant assigns and a third party
assumes the obligation to make periodic payments under most section 104(a)(2) structured
settlements. When the third party assignee ... has a credit rating superior to that of the
settling defendant, such an assignment and assumption agreement benefits a plaintiff ... by
allowing her to rely on the assignee's superior credit. [Citation.]” (Western, supra, 64 F.3d
at p. 840.)

[**326] “A [***4] key characteristic of a structured settlement is that the beneficiary
of the settlement must not have actual or constructive receipt of the economic benefit of the
payments. [Citation.]” (Western, supra, 64 F.3d at pp. 839—-840.) Moreover, until January
2002, the third party assignee or structured settlement obligor could exclude the cost of a
“qualified assignment” from its gross income only if the annuity provided that the periodic
structured settlement payments “cannot be accelerated, deferred, increased, or decreased
by the recipient of such payments.” (Int.Rev. Code, 8 130(c)(2)(B).) Thus, prior to January
2002, explicit antiassignment provisions in the annuity contract or settlement agreement
were required in order for the payees and obligors to receive federal tax benefits from
structured settlements.

The periodic structured settlement payments are locked in at the time of settlement based
upon the settlement agreement and the annuity contract. However, sometimes, the
structured settlement recipient or payee requires immediate cash because of changes in
personal circumstances. In these cases, payees sometimes sell some or all of their future
payments to factoring companies [***5] for an immediate cash payment. Thus, a
factoring transaction partially or fully destroys the “structured” aspect of a structured
settlement because it permits the payee to convert some or all of the periodic payments
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into a lump-sum payment.

Partially to ensure that a transfer of a structured settlement payment has no adverse tax
impact on any of the persons involved in a factoring transaction, in January 2002, Congress
amended the Internal Revenue Code by adopting section 5891 to expressly sanction a tax-
free transfer of structured settlement payments. Court-approved factoring transactions were
encouraged by the imposition of a 40 percent excise tax on unapproved transactions. In
California, the court approval process is governed by the Structured Settlement Transfer
Act, (hereinafter SSTA), which requires (1) disclosures to the transferor of the structured
settlement payment rights, (2) notice to the Attorney General, and (3) court approval. (See
Ins. Code, § 10136 et seq.) [*1066]

The court-approval process requires the factoring company to file a petition in the county in
which the transferor resides for approval of the transfer, attaching copies of the petition, the
transfer agreement, [***6] the disclosure form, the annuity contract, any qualified
assignment agreement and the structured settlement agreement, a list of the names and
ages of the transferor's dependents, notice of the court hearing date, and notice of a right
to respond. (Ins. Code, § 10139.5, subd. (c).)

After consideration of the petition and its attached documents, any written support or
opposition by interested parties, and any evidence presented at the hearing, the court
grants or denies the petition. In order to grant the petition for approval, the court must
expressly find (1) the transfer is in the best interest of the transferor, taking into account
the welfare and support of the transferor's dependents; (2) the transferor has been advised
in writing to seek independent professional advice and either has received that advice or
knowingly waived it; (3) the transferor has received the disclosure form; (4) the transfer
agreement complies with Insurance Code sections 1016 and 10138; (5) the transfer does
not contravene any applicable statute or court order; (6) the transferor reasonably
understands the terms of the transfer agreement and disclosure form; and (7) the
transferor understands his or her [***7] right to cancel and does not [**327] wish to
do so. (Ins. Code, 8§ 10139.5, subd. (a).)

The transfer agreement is effective only upon approval in a final court order. (Ins. Code, §
10139.5, subd. (a).) The court that approves the transfer retains “continuing jurisdiction to
interpret and monitor the implementation of the transfer agreement ... .” (Ins. Code, 8
10139.5, subd. (f).)

Since 2002, Henderson has obtained judicial approval of more than 2,000 structured
settlement payment transfers throughout California, including factoring transactions made
in Fresno County. However, beginning in March of 2008, several superior court judges in
Fresno County issued tentative rulings denying petitions brought by factoring companies
other than Henderson. The judges cited concerns that such transfers were barred by
antiassignment provisions in the annuity contracts and underlying settlement agreements,
and could contravene orders approving a minor's compromise. The tentative rulings also
criticized documentation provided by the petitions, accused the factoring companies and
their lawyers of willfully omitting material facts and documents, directed the clerk to serve
the order on the Attorney General and State [***8] Bar, and required the factoring
companies to attach the order to future petitions filed in Fresno County.

B. Instant Petitions

Henderson filed the petitions involved in this appeal in February and March 2008. No
interested parties opposed the petitions. [*1067]
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Judge Simpson heard the petitions on the following dates: Moua and Goodwin—March 27,
2008; Bowles—April 2, 2008; Castallanoz and Wenstrom—April 10, 2008; Vivian—April 23,
2008; Raney, Sioteco, Cook, Cox and Duran—April 29, 2008. Judge Simpson had not issued
any tentative rulings before the hearings on the petitions. During the hearings, Judge
Simpson did not indicate how he would rule on the petitions. Instead, after hearing
argument of counsel and, in some cases, questioning the payees, Judge Simpson took the
petitions under submission.

On April 29, 2008, a Fresno County Superior Court judge issued a tentative ruling in a
pending Henderson petition proceeding (In re David Fleming (Super. Ct. Fresno County, No.
08CECG0098) (Fleming)). The tentative ruling denied the petition for approval because it
found that Henderson had not complied with the requirements of the SSTA. The tentative
ruling criticized Henderson for omitting material information and documents [***9] from
the petition for court approval, and voiced the concerns about the antiassignment provisions
in the annuity contract and underlying settlement agreement. In addition, the tentative
ruling found that Henderson had a pattern and practice of referring lawyers to the
transferors in violation of the SSTA's independent counsel requirement and directed that the
Fleming order be served on the Attorney General and State Bar, and attached to certain
future SSTA petitions.

Although the Fleming tentative order did not explicitly void prior court approvals of SSTA
petitions, the tentative order concluded that errors similar to the ones that the court found
in the Fleming petition, such as the failure to include required documentation with the
petition and to comply with the independent counsel requirement, would void any prior
court approval of SSTA petitions. In addition, the tentative order stated that Henderson was
not entitled to the structured settlement payments that were transferred and that
Henderson could not recover the lump-sum [**328] payments that it made to the
transferors. The tentative ruling required Henderson to serve the order on each person who
had transferred payments to Henderson [***10] in the approximately 100 Fresno and
Kern County petition cases as well as the insurers in those transactions.

Before similar orders could be issued in the special proceedings on appeal, on May 5, 2008,
Henderson filed requests for voluntary dismissal with prejudice of its pending 11 petitions
before Judge Simpson. The superior court, however, did not enter any of the dismissals.
Rather, between May 19, and May 27, 2008, Judge Simpson issued virtually identical orders
in 10 of the 11 cases.

In the orders, Judge Simpson denied the respective petitions and ordered the matters
dismissed with prejudice. Judge Simpson denied Henderson's [*1068] unilateral requests
for voluntary dismissal because he held that Henderson could not dismiss the petitions
under Code of Civil Procedure section 581 (because Henderson was not a “plaintiff”) or
under Code of Civil Procedure section 581, subdivision (b)(2) (because the payees had not
filed written consent).

Judge Simpson also found that the SSTA required strict judicial scrutiny of petitions. Judge
Simpson further found that the respective petitions were deficient in their required
disclosures and that the petitions violated the antiassignment clauses in

the [***11] settlement agreements.

Judge Simpson concluded that Attorneys Nathan Miller, Dixon Kummer, Loren Nizinski,
James Felton, and Eugene Ahtirski were not acting as independent counsel for the payees
because they have filed similar estoppel letters in cases involving J.G. Wentworth and
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Henderson. The estoppel letters did not contain representations that they had advised the
payees about income tax consequences or loss of governmental benefits. According to the
superior court, the named attorneys “can more properly be characterized as JG Wentworth
counsel masquerading as attorneys for the payees in order to push the sales through by
creating a false appearance of independent counsel.” Judge Simpson concluded that the
named attorneys violated Business and Professions Code section 6068, subdivision (d),
because they misrepresented to the superior court that they were independent counsel in
the 107 cases known of in Riverside, Kern and Fresno County matters listed in the
attachments to the consolidated order.

Judge Simpson also concluded that Henderson could not recover its purchase price from the
payees because of Henderson's unclean hands.

He further concluded that the transfer violated California's [***12] Usury Law because the
effective interest rate of the transfer exceeded 10 percent. Judge Simpson also concluded
that the transfer was effectively a loan subject to the Usury Law because there was no risk
to Henderson, and all of the risk was placed on the payees.

Judge Simpson concluded these errors would render any prior transfer void under Insurance
Code section 10137.

Based on these conclusions, Judge Simpson not only denied the petitions, but ordered the
clerk to serve the order on the Attorney General and ordered Henderson to attach a copy of
the order to any future SSTA petition filed in Fresno County and to any case in this state
involving a payee listed in the exhibits to the order. The orders indicated that they would
become final unless Henderson objected within 10 days and requested a hearing. [*1069]

On May 28 and 29, 2008, Henderson filed objections and requested a hearing in the 10
cases in which Judge Simpson had issued orders. Henderson then filed

supplemental [**329] objections addressing new issues raised by the superior court. The
superior court held a consolidated hearing in 10 of the cases on June 19, 2008. On June 18,
2008, however, the superior court issued a similar tentative [***13] ruling in the Cook
special proceeding. Henderson also filed objections to the Cook tentative ruling.

On August 26, 2008, Judge Simpson issued a consolidated order in all 11 cases indicating
he intended to take judicial notice “of the Fresno Superior Court file for all petitions
presented by J.G. Wentworth or 321 Henderson in the Court from January 1, 2002 to
present, in addition to the materials available for such petitions from the public websites of
the Superior Courts of Kern and Riverside Counties.” The superior court gave Henderson 10
days to file written objections. Henderson filed its objections on September 5, 2008.

On that day, Judge Simpson entered a final consolidated order (essentially adopting the
prior orders) in all 11 cases. In the September 5 consolidated order, Judge Simpson denied
Henderson's requests for voluntary dismissal of the petitions because, according to the
superior court, Henderson is not a “plaintiff” for the purposes of Code of Civil Procedure
section 581 and the payees did not give written consent. Judge Simpson concluded that,
under Insurance Code section 10137, transfers of structured settlement rights that did not
comply with the SSTA, violated other applicable laws, or were not court [***14] approved
were void.

Judge Simpson further concluded that the instant SSTA petitions should be denied because
they violated the antiassignment provisions in the respective annuity contracts, qualified
assignments, minor's compromise, or settlement agreements. He concluded that the
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transfers would violate California's Usury Law, California Constitution, article XV, section 1,
because the transfer was functionally a loan. Judge Simpson also concluded that Henderson
violated the SSTA's independent counsel requirement because it did not use a lawyer
referral service that was operated by a state or local bar association and the lawyers that
were referred to the payees did not provide the payees with all of the professional advice
required by the SSTA. Judge Simpson found that Henderson did not comply with the
disclosure requirements of the SSTA and failed to serve all of the interested parties.

Based on these conclusions and findings, Judge Simpson directed the clerk to serve the
order on the Attorney General and the State Bar. Additionally, he directed Henderson to
attach the order to future petitions for certain payees in approximately 200 other cases
(some of which were in other counties) [***15] and all future petitions filed in Fresno
County for five years and to serve a copy of [*1070] the order “on each person or entity
listed on any proof of service for any and all of the petitions listed in the Exhibits attached”
to the order, “as well as any California agent for service of process for affected insurers.”

Henderson appealed, and this court granted Henderson's motion to consolidate the appeals
in the 11 cases and to stay enforcement of the order pending appeal. Henderson's petition
for writ of supersedeas, staying the order until determination of the appeal on the merits, is
currently pending before this court. 3

FOOTNOTES

3 Based upon our decision in this appeal, we deny Henderson's petition for writ of

supersedeas as moot.

DISCUSSION
A. Standard of Review

HNI¥The issues raised on appeal are legal issues and are thus reviewed de

novo. [**330] For example, the issue of whether the petitions could be voluntarily
dismissed under Code of Civil Procedure section 581 ¢ involves the application of a statute to
undisputed facts and is thus a question of law subject to de novo review. (Gogri v. Jack in
the Box Inc. (2008) 166 Cal.App.4th 255, 264 [82 Cal. Rptr. 3d 629].) Similarly, "?%
whether a factoring transaction is usurious [***16] is a question of law subject to
independent review. (Ghirardo v. Antonioli (1994) 8 Cal.4th 791, 800-802 [35 Cal.Rptr.2d
418, 883 P.2d 960].) Finally, "*%the proper interpretation of constitutional or statutory
provisions is a question of law subject to de novo review. (Redevelopment Agency v. County
of Los Angeles (1999) 75 Cal.App.4th 68, 74 [89 Cal. Rptr. 2d 10].)

FOOTNOTES

4 All further section citations are to the Code of Civil Procedure, unless otherwise

indicated.


https://www.lexis.com/research/buttonTFLink?_m=c3cb62da0cbb94a66c56bc476381ad11&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b173%20Cal.%20App.%204th%201059%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=149&_butInline=1&_butinfo=CAL.%20CONST.%20XV%201&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzk-zSkAb&_md5=6bf2be0137417da0cddd8c9ed1e8f442
https://www.lexis.com/research/retrieve?cc=&pushme=1&tmpFBSel=all&totaldocs=&taggedDocs=&toggleValue=&numDocsChked=0&prefFBSel=0&delformat=XCITE&fpDocs=&fpNodeId=&fpCiteReq=&expNewLead=id%3D%22expandedNewLead%22&fpSetup=0&brand=ldc&_m=1ea0c7161a446b5a2251ba7e0cc31940&docnum=1&_fmtstr=FULL&_startdoc=1&wchp=dGLzVzk-zSkAb&_md5=0c4648f5580d7f0dec5a440a652b2244&focBudTerms=Cal.+Ins.+Code+California+Codes+%A7+10136+&focBudSel=all#fnote4
https://www.lexis.com/research/retrieve?cc=&pushme=1&tmpFBSel=all&totaldocs=&taggedDocs=&toggleValue=&numDocsChked=0&prefFBSel=0&delformat=XCITE&fpDocs=&fpNodeId=&fpCiteReq=&expNewLead=id%3D%22expandedNewLead%22&fpSetup=0&brand=ldc&_m=1ea0c7161a446b5a2251ba7e0cc31940&docnum=1&_fmtstr=FULL&_startdoc=1&wchp=dGLzVzk-zSkAb&_md5=0c4648f5580d7f0dec5a440a652b2244&focBudTerms=Cal.+Ins.+Code+California+Codes+%A7+10136+&focBudSel=all#ref4
https://www.lexis.com/research/retrieve?cc=&pushme=1&tmpFBSel=all&totaldocs=&taggedDocs=&toggleValue=&numDocsChked=0&prefFBSel=0&delformat=XCITE&fpDocs=&fpNodeId=&fpCiteReq=&expNewLead=id%3D%22expandedNewLead%22&fpSetup=0&brand=ldc&_m=1ea0c7161a446b5a2251ba7e0cc31940&docnum=1&_fmtstr=FULL&_startdoc=1&wchp=dGLzVzk-zSkAb&_md5=0c4648f5580d7f0dec5a440a652b2244&focBudTerms=Cal.+Ins.+Code+California+Codes+%A7+10136+&focBudSel=all#clscc1
https://www.lexis.com/research/buttonTFLink?_m=c3cb62da0cbb94a66c56bc476381ad11&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b173%20Cal.%20App.%204th%201059%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=151&_butInline=1&_butinfo=CAL.%20CIV.%20PROC.%20CODE%20581&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzk-zSkAb&_md5=80d791ad2c6275ffd391bd02bb234bef
https://www.lexis.com/research/retrieve?cc=&pushme=1&tmpFBSel=all&totaldocs=&taggedDocs=&toggleValue=&numDocsChked=0&prefFBSel=0&delformat=XCITE&fpDocs=&fpNodeId=&fpCiteReq=&expNewLead=id%3D%22expandedNewLead%22&fpSetup=0&brand=ldc&_m=1ea0c7161a446b5a2251ba7e0cc31940&docnum=1&_fmtstr=FULL&_startdoc=1&wchp=dGLzVzk-zSkAb&_md5=0c4648f5580d7f0dec5a440a652b2244&focBudTerms=Cal.+Ins.+Code+California+Codes+%A7+10136+&focBudSel=all#fnote5
https://www.lexis.com/research/buttonTFLink?_m=c3cb62da0cbb94a66c56bc476381ad11&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b173%20Cal.%20App.%204th%201059%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=152&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b166%20Cal.%20App.%204th%20255%2c%20264%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzk-zSkAb&_md5=bcc1d574220c639ca96f0b1a0e169d44
https://www.lexis.com/research/buttonTFLink?_m=c3cb62da0cbb94a66c56bc476381ad11&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b173%20Cal.%20App.%204th%201059%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=152&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b166%20Cal.%20App.%204th%20255%2c%20264%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzk-zSkAb&_md5=bcc1d574220c639ca96f0b1a0e169d44
https://www.lexis.com/research/retrieve?cc=&pushme=1&tmpFBSel=all&totaldocs=&taggedDocs=&toggleValue=&numDocsChked=0&prefFBSel=0&delformat=XCITE&fpDocs=&fpNodeId=&fpCiteReq=&expNewLead=id%3D%22expandedNewLead%22&fpSetup=0&brand=ldc&_m=1ea0c7161a446b5a2251ba7e0cc31940&docnum=1&_fmtstr=FULL&_startdoc=1&wchp=dGLzVzk-zSkAb&_md5=0c4648f5580d7f0dec5a440a652b2244&focBudTerms=Cal.+Ins.+Code+California+Codes+%A7+10136+&focBudSel=all#clscc2
https://www.lexis.com/research/buttonTFLink?_m=c3cb62da0cbb94a66c56bc476381ad11&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b173%20Cal.%20App.%204th%201059%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=154&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b8%20Cal.%204th%20791%2c%20800%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzk-zSkAb&_md5=3e4fcad4bc337ef78ad33d126c0b481f
https://www.lexis.com/research/buttonTFLink?_m=c3cb62da0cbb94a66c56bc476381ad11&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b173%20Cal.%20App.%204th%201059%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=154&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b8%20Cal.%204th%20791%2c%20800%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzk-zSkAb&_md5=3e4fcad4bc337ef78ad33d126c0b481f
https://www.lexis.com/research/retrieve?cc=&pushme=1&tmpFBSel=all&totaldocs=&taggedDocs=&toggleValue=&numDocsChked=0&prefFBSel=0&delformat=XCITE&fpDocs=&fpNodeId=&fpCiteReq=&expNewLead=id%3D%22expandedNewLead%22&fpSetup=0&brand=ldc&_m=1ea0c7161a446b5a2251ba7e0cc31940&docnum=1&_fmtstr=FULL&_startdoc=1&wchp=dGLzVzk-zSkAb&_md5=0c4648f5580d7f0dec5a440a652b2244&focBudTerms=Cal.+Ins.+Code+California+Codes+%A7+10136+&focBudSel=all#clscc3
https://www.lexis.com/research/buttonTFLink?_m=c3cb62da0cbb94a66c56bc476381ad11&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b173%20Cal.%20App.%204th%201059%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=156&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b75%20Cal.%20App.%204th%2068%2c%2074%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzk-zSkAb&_md5=bba0fddf2a562ccc3ace64217559d44b
https://www.lexis.com/research/buttonTFLink?_m=c3cb62da0cbb94a66c56bc476381ad11&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b173%20Cal.%20App.%204th%201059%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=156&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b75%20Cal.%20App.%204th%2068%2c%2074%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzk-zSkAb&_md5=bba0fddf2a562ccc3ace64217559d44b
https://www.lexis.com/research/retrieve?cc=&pushme=1&tmpFBSel=all&totaldocs=&taggedDocs=&toggleValue=&numDocsChked=0&prefFBSel=0&delformat=XCITE&fpDocs=&fpNodeId=&fpCiteReq=&expNewLead=id%3D%22expandedNewLead%22&fpSetup=0&brand=ldc&_m=1ea0c7161a446b5a2251ba7e0cc31940&docnum=1&_fmtstr=FULL&_startdoc=1&wchp=dGLzVzk-zSkAb&_md5=0c4648f5580d7f0dec5a440a652b2244&focBudTerms=Cal.+Ins.+Code+California+Codes+%A7+10136+&focBudSel=all#ref5
https://www.lexis.com/research/retrieve?cc=&pushme=1&tmpFBSel=all&totaldocs=&taggedDocs=&toggleValue=&numDocsChked=0&prefFBSel=0&delformat=XCITE&fpDocs=&fpNodeId=&fpCiteReq=&expNewLead=id="expandedNewLead"&fpSetup=0&brand=ldc&_m=1ea0c7161a446b5a2251ba7e0cc31940&docnum=1&_fmtstr=FULL&_startdoc=1&wchp=dGLzVzk-zSkAb&_md5=0c4648f5580d7f0dec5a440a652b2244&focBudTerms=Cal.+Ins.+Code+California+Codes+%A7+10136+&focBudSel=all
https://www.lexis.com/research/retrieve?cc=&pushme=1&tmpFBSel=all&totaldocs=&taggedDocs=&toggleValue=&numDocsChked=0&prefFBSel=0&delformat=XCITE&fpDocs=&fpNodeId=&fpCiteReq=&expNewLead=id="expandedNewLead"&fpSetup=0&brand=ldc&_m=1ea0c7161a446b5a2251ba7e0cc31940&docnum=1&_fmtstr=FULL&_startdoc=1&wchp=dGLzVzk-zSkAb&_md5=0c4648f5580d7f0dec5a440a652b2244&focBudTerms=Cal.+Ins.+Code+California+Codes+%A7+10136+&focBudSel=all
https://www.lexis.com/research/retrieve?cc=&pushme=1&tmpFBSel=all&totaldocs=&taggedDocs=&toggleValue=&numDocsChked=0&prefFBSel=0&delformat=XCITE&fpDocs=&fpNodeId=&fpCiteReq=&expNewLead=id="expandedNewLead"&fpSetup=0&brand=ldc&_m=1ea0c7161a446b5a2251ba7e0cc31940&docnum=1&_fmtstr=FULL&_startdoc=1&wchp=dGLzVzk-zSkAb&_md5=0c4648f5580d7f0dec5a440a652b2244&focBudTerms=Cal.+Ins.+Code+California+Codes+%A7+10136+&focBudSel=all

CAMFE (1) Many of the issues raised require interpretation and construction of statutes. “The
principles governing the proper construction of a statute are well established ... .” (California
Teachers Assn. v. Governing Bd. of Golden Valley Unified School Dist. (2002) 98
Cal.App.4th 369, 375 [119 Cal. Rptr. 2d 642].) "™*%“ ‘Courts must ascertain legislative
intent so as to effectuate a law's purpose. [Citations.] “In the construction of a statute ...
the office of the judge is simply to ascertain and declare what is ... contained therein, not to
insert what has been omitted, or to omit what has been inserted; ...” [Citation.] Legislative
intent will be determined so far as possible from the language of statutes, read as a whole,
and if the words are reasonably free from ambiguity and uncertainty, the courts

will [***17] look no further to ascertain its meaning. [Citation.] “ ‘The court should take
into account matters such as context, the object in view, the evils to be remedied, the
history of the times and of legislation upon the same subject, public policy, and
contemporaneous [*1071] construction.” [Citations.] “Moreover, the various parts of a
statutory enactment must be harmonized by considering the particular clause or section in
the context of the statutory framework as a whole.” [Citations.]’ ” (Id. at pp. 375-376.)

B. Dismissal Under Section 581

On appeal, Henderson contends that the superior court erred when it concluded that
Henderson could not voluntarily dismiss its SSTA petitions. We disagree.
HNSFCAF (2) Section 581 provides ways for a party to dismiss an “action,” and ways for a
“plaintiff” or the trial court to dismiss a “complaint.” Besides distinguishing methods of
dismissals for an “action” and a “complaint,” section 581 also distinguishes between the
time period before “actual commencement of trial” and the time period after “actual
commencement of trial.” For example, after actual commencement of trial, a party may
dismiss an “action” with or without prejudice only with written consent of all

other [***18] parties. (8 581, subd. (b)(2).) Similarly, after “actual commencement of
trial,” a “plaintiff” can only voluntarily dismiss its “complaint” with prejudice (8 581, subd.

O

HNEFCAGF (3) Section 581 defines “action,” “complaint,” “plaintiff,” and actual
commencement of “trial.” (8 581, subd. (a).) This court has held that a proceeding to
approve an SSTA petition is an “action” for the purposes of section 581. (321 Henderson
Receivables Origination LLC v. Tomahawk (2009) 172 Cal.App.4th 290 [91 Cal.Rptr.3d
232].) We also held that the SSTA petitioner or the transferee is a [**331] “plaintiff” for
the purpose of section 581. (172 Cal.App.4th 290.)

CADF () Finally, "N"#F«[a]part from certain ... statutory exceptions, a plaintiff's right to a
voluntary dismissal [under section 581] appears to be absolute. [Citation.] Upon the proper
exercise of that right, a trial court would thereafter lack jurisdiction to enter further orders
in the dismissed action.” (Wells v. Marina City Properties, Inc. (1981) 29 Cal.3d 781, 784
[176 Cal. Rptr. 104, 632 P.2d 217].)

Here, prior to Henderson's requests for voluntary dismissal under section 581, “trial” had
commenced because there had been hearings on the petitions and the cases had been
submitted. Moreover, the requests for voluntary dismissal [***19] with prejudice were
unilateral—there were no written consents by the payees. Thus, Henderson could not
voluntarily dismiss its petitions pursuant to the various methods available to dismiss an
“action” under section 581. Instead, in order to voluntarily dismiss with prejudice the
instant SSTA [*1072] petitions, Henderson must show that an SSTA petition is a
“complaint” for the purposes of section 581. (See § 581, subd. (e) [“After the actual
commencement of trial, the court shall dismiss the complaint, or any causes of action
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asserted in it, in its entirety or as to any defendants, with prejudice, if the plaintiff requests
a dismissal ... ."].)

CAGIF(5) Section 581, subdivision (a)(2) provides that "NéF“[c]Jomplaint’ means a
complaint and a cross-complaint.” Unlike section 425.16, "N°¥section 581 does not include
“petition” in its definition of “complaint.” (See 8 425.16, subd. (h) [“For purposes of this
section, ‘complaint’ includes ‘cross-complaint’ and ‘petition,’ ‘plaintiff’ includes ‘cross-
complainant’ and ‘petitioner,” and ‘defendant’ includes ‘cross-defendant’ and ‘respondent.’
1.) Moreover, sections 1063 and 1064, which address special proceedings such as the
proceeding to approve an SSTA petition, do not [***20] address the term “petition.” (See
88 1063 [addressing terms “plaintiff” and “defendant”], 1064 [addressing terms
“judgment,” “motion,” and “order.”].) Thus, we conclude that an SSTA petition is not a
“complaint” for the purposes of section 581. Although the superior court erred in concluding
that Henderson was not a “plaintiff” for the purposes of section 581, there was no
prejudicial error because Henderson could not unilaterally request voluntary dismissal with
prejudice of the petitions since trial had actually commenced. Having concluded that the
petitions could not be dismissed under section 581, we turn to the merits of the superior
court's final consolidated order denying the petitions.

C. Antiassignment Provisions

The superior court concluded that the petitions must be denied because the antiassignment
provisions in “[t]he annuity, qualified assignment, minor's compromise, or settlement
agreement bar transfer of the structured settlement payments by each of the payees at
issue.” Henderson contends that the antiassignment provisions do not bar the factoring
transactions at issue because the provisions are unenforceable under the California Uniform
Commercial Code, or because [***21] the parties have waived enforcement of those
provisions. The superior court concluded that the California Uniform Commercial Code was
inapplicable because it does not apply to life insurance, and that public policy prohibits
waiver of the antiassignment provisions. We disagree with the superior court, and conclude
that, where no interested parties have objected, the antiassignment provisions do not bar
transfers of structured settlement payment rights.

[**332] The documents attached to the petitions contain various antiassignment
provisions. For example, the annuity contract in the Moua petition contains the following
provision: “No Payee or Beneficiary of this policy has the power to assign any payments or
benefits of this annuity policy. Any attempt [*1073] to make an assignment is void.” The
settlement agreement in the Sioteco petition provides that plaintiff cannot accelerate future
payments, receive the present discounted value of future payments, or change or modify
the manner, mode or method of meeting any payment. The various court orders approving
a minor's compromise attached to the instant petitions, however, do not contain any
antiassignment provisions. Thus, the court order approving [***22] a minor's compromise
does not bar transfers of structured settlement payment rights.

California Uniform Commercial Code, section 9408 provides in relevant part:
HN10%F“(a) Except as otherwise provided in subdivision (b), a term in a promissory note ... or
a general intangible, including a contract, ... and which term prohibits, restricts, or requires
the consent of the person obligated on the promissory note or ... to, the assignment or
transfer of, or the creation, attachment, or perfection of a security interest in, the
promissory note ... or general intangible, is ineffective to the extent that the term does, or
would do, either of the following:
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“(1) It would impair the creation, attachment, or perfection of a security interest.

“(2) It provides that the assignment or transfer or the creation, attachment, or perfection of
the security interest may give rise to a default, breach, right of recoupment, claim, defense,
termination, right of termination, or remedy under the promissory note ... or general
intangible.

“(b) Subdivision (a) applies to a security interest in a payment intangible or promissory note
only if the security interest arises out of a sale of the payment intangible or promissory
note.

“(c) [***23] A rule of law, statute, or regulation that prohibits, restricts, or requires the
consent of a government, governmental body or official, ... to the assignment or transfer of,
or the creation of a security interest in, a promissory note, ... or general intangible, including
a contract, ... is ineffective to the extent that the rule of law, statute, or regulation does, or
would do, either of the following:

“(1) It would impair the creation, attachment, or perfection of a security interest.

“(2) It provides that the assignment or transfer or the creation, attachment, or perfection of
the security interest may give rise to a default, breach, right [*1074] of recoupment,
claim, defense, termination, right of termination, or remedy under the promissory note ... or
general intangible. [1] ... [T]

“(e) Subdivision (c) does not apply to an assignment or transfer of, or the creation,
attachment, perfection, or enforcement of a security interest in, a claim or right to receive
compensation for injuries or sickness as described in paragraph (1) or (2) of subdivision (a)
of Section 104 of Title 26 of the United States Code, as amended ... , to the extent that
subdivision (c) is inconsistent with those laws.” (Cal. U. Com. Code, § 9408.)
HNILFCACIE(6) The [***24] plain language of California Uniform Commercial Code,
section 9408, subdivisions (a) and (b) indicates that contractual restrictions on assignments
or transfers of general intangibles are generally ineffective to the extent that the
restrictions [**333] impair the creation of security interests arising out of a sale of the
payment intangible or to the extent that the restrictions provide that the assignment or
transfer of the general intangible is a breach of the contract. California Uniform Commercial
Code, section 9408, subdivision (c) applies to any statutory restrictions on assignment or
transfers of general intangibles, although subdivision (e) of the same section provides that
subdivision (¢) does not apply to the SSTA.

Section 9408 of the California Uniform Commercial Code is applicable to structured
settlement payments because the structured settlement payments are considered general
intangibles. (See, e.g., In re Pacific/West Communications Group, Inc. (9th Cir. 2002) 301
F.3d 1150, 1155 [noting that, under the Cal. U. Com. Code, “ ‘once a claim arising in tort
has been settled and reduced to a contractual obligation to pay (as in, but not limited to, a
structured settlement) [***25] the right to payment becomes intangible and ceases to be
a claim arising in tort’ ”]; Cal. U. Com. Code, 8§ 9102, subd. (a)(61) [*‘Payment intangible’
means a general intangible under which the account debtor's principal obligation is a
monetary obligation.”].) Moreover, section 9408 applies to sales of structured settlement
payments. (See Cal. U. Com. Code, § 9109, subd. (a) [“Except as otherwise provided in
subdivisions (c¢) and (d), this division [division 9] applies to each of the following: [1] ... [1]
(3) A sale of accounts, chattel paper, payment intangibles, or promissory notes.”].)
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Finally, California Uniform Commercial Code section 9408 is applicable to structured
settlement payments because, unlike the Uniform Commercial Code (UCC), the California
Uniform Commercial Code does not contain the uniform provision excluding annuities from
its reach. (See U. Com. Code, § 9-109.) As noted by the UCC Committee of the Business
Law Section of the State Bar of California, “California has permitted the creation and
perfection of security interests in insurance policies under the Prior

California [*1075] [Commercial] Code for some 30 years now and the Revised California
[Commercial] Code [***26] continues the California practice of permitting the creation
and perfection of such security interests under Division 9.” (The UCC Committee of the
Business Law Section of the State Bar of California, UCC Committee Report on Revised
Division Nine of the California Commercial Code and California's Non-uniform Provisions
(2002) &t;http://www.calbar.ca.gov/calbar/pdfs/sections/buslaw/ucc/2002_ucc-committee-
report-on-revised-division-nine.pdf&t; [as of May 6, 2009].)

We disagree with the court in Johnson v. First Colony Life Ins. Co. (E.D.Cal. 1998) 26
F.Supp.2d 1227, that the California Uniform Commercial Code does not apply to the
assignment or transfer of a structured settlement payment right. (Id. at p. 1230.) The
Johnson court provides no analysis for its conclusion that the California Uniform Commercial
Code does not apply to the annuity contract at issue in the case.

Although we conclude that contractual antiassignment provisions are generally ineffective in
barring transfers of structured settlement payment rights, it is possible that the annuity
issuer or the settlement obligor might be able to enforce those antiassignment provisions in
certain situations. (See Johnston v. Landucci (1942) 21 Cal.2d 63, 68 [130 P.2d

405] [***27] [noting that contractual antiassignment provisions are for the benefit of the
obligor]; see also Ins. Code, 8 10139.3, subd. (d) [“The transferee and any assignee shall
be liable to the structured settlement obligor [**334] and the annuity issuer for any and
all taxes incurred as a consequence of the transfer or as a consequence of any failure of the
transferee or assignee to comply with this article or the terms of the structured settlement
agreement.”].) The record, however, indicates that the annuity issuers and settlement
obligors were notified of the SSTA petitions and did not object in the superior court. Thus, it
appears that the annuity issuers and settlement obligors may have waived their right to
enforce the antiassignment provisions. A determination of these issues, however, is not
necessary to resolve this appeal because the annuity issuers and settlement obligors have
not made an appearance in the superior court or before this court. Thus, we decline to
address the issues of waiver and enforcement of antiassignment clauses by the annuity
issuers and settlement obligors, especially in light of the fact that we do not have the
benefit of arguments by a party other than the factoring [***28] companies.

CAMF(7) The superior court, however, did conclude that public policy bars the waiver of the
contractual antiassignment clauses with respect to factoring transactions. We disagree. We
conclude that "M*?%FCalifornia Uniform Commercial Code section 9408 evidences a public
policy against antiassignment provisions in general and that the SSTA, Insurance Code
section 10136 et seq., evidences a public policy in favor of court-approved factoring
transactions. [*1076] Thus, public policy favors the legal conclusion that antiassignment
provisions do not bar court-approved transfers of structured settlement payments.

Therefore, we conclude that, where no interested parties object to the transfer of structured
settlement payment rights, the antiassignment provisions in the annuity contract,
settlement agreement or other related contracts do not bar the factoring transaction at
issue in this appeal.

D. California's Usury Law
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CABF(8) The superior court also concluded that the SSTA petitions must be denied because

the transfers would violate the prohibition on usury found in California's Constitution, which
provides: "N3¥“No person, association, copartnership or corporation shall by charging any
fee, bonus, commission, [***29] discount, or other compensation receive from a borrower
more than the interest authorized under this section upon any loan or forbearance of any
money, goods or things in action.” (Cal. Const., art. XV, § 1.) Under current California law,
HN14%a loan that charges an interest rate greater than 10 percent per annum is usurious.
(Regents of University of California v. Superior Court (1976) 17 Cal.3d 533, 536 [131 Cal.
Rptr. 228, 551 P.2d 844].) ““F(9) However, ">F“[w]ithout a loan or forbearance,
usury cannot exist.” (Ghirardo v. Antonioli, supra, 8 Cal.4th at pp. 801-802.)

The superior court concluded that the transfer of structured settlement payment rights is a
loan secured by assignment of the payments, and not a sale of a portion of the annuity. We
disagree.

The instant petitions in this appeal follow the court-approved process provided in the SSTA.
The transfer of structured settlement agreements is repeatedly described as a sale in the
SSTA. For example, the SSTA describes the payee as a “seller.” (See, e.g., Ins. Code, §
10138, subd. (a).) The required disclosures expressly equate the word “transfer” with a
sale: "NF“ “You are selling (technically called “transferring”) your right to receive your
payments under a structured [***30] settlement.”” (Ins. Code, § 10136, subd. (b).)
Disclosures are required for “ ‘Total dollar amount of payments [**335] you are selling’ ”
and “ ‘Present value of amount you are selling.” ” Finally, the SSTA mentions a loan only as
a hypothetical for comparison purposes. The SSTA requires the following disclosure to
payees:

“‘If you did not sell your right to receive structured settlement payments, but instead
borrowed the net amount of $ __ and paid that loan back in installments with each of the
payments you are now selling, the equivalent interest rate you would be paying for that
loan would be % per year.” ” (Ins. Code, 8 10136, subd. (b).) [*1077]

CAQOFE (10) Thus, " Fthe transfer of structured settlement payment rights under the
SSTA is not a loan secured by assignment of periodic payments but is a sale of certain
rights to receive periodic payments.

E. SSTA's Independent Professional Advice Requirement

The superior court also concluded that it could not approve the SSTA petitions because
there were violations of the SSTA's independent professional advice requirement. "N®%The
SSTA requires that a superior court must find that “[t]he payee has been advised in writing
by the transferee to seek independent professional advice [***31] regarding the transfer
and has either received that advice or knowingly waived that advice in writing” before the
superior court can approve the transfer. (Ins. Code, § 10139.5, subd. (a)(2).) The SSTA
defines "N9%“ ‘[ilndependent professional advice’ ” as “advice of an attorney, certified
public accountant, actuary, or other licensed professional adviser meeting all of the
following requirements: [1] (1) The adviser is engaged by a claimant or payee to render
advice concerning the legal, tax, or financial implications of a structured settlement or a
transfer of structured settlement payment rights. [1] (2) The adviser's compensation for
rendering independent professional advice is not affected by occurrence or lack of
occurrence of a settlement or transfer. [1] (3) A particular adviser is not referred to the
payee by the transferee or its agent, except that the transferee may refer the payee to a
lawyer referral service or agency operated by a state or local bar association.” (Ins. Code, §
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10134, subd. (f).)

We conclude that many of the superior court's factual findings and legal conclusions on the
issue of whether the payees received “independent professional advice” were erroneous.
Thus, [***32] the consolidated order is reversed and the matters remanded to the
superior court for new hearings on this issue.

First, we disagree with the superior court's findings with respect to Attorneys Loren Nizinski,
James Felton, and Eugene Ahtirski because these attorneys did not represent any of the 11
payees that were addressed in the consolidated order. Instead, the superior court
apparently reached its conclusions that these attorneys are not independent counsel based
upon its independent review of publicly available judicial records in the superior courts of
Fresno, Kern and Riverside Counties. Further, there is no indication that these attorneys
were presented with an opportunity to challenge these findings. Thus, the superior court's
findings concerning these attorneys must be vacated because the superior court improperly
made factual findings about persons and matters that were not before the court.

Second, we disagree that there is sufficient evidence to support the finding that Henderson
has engaged in a systematic violation of the independent [*1078] professional advice
requirement. It appears correct that Nathan Miller, who represented payees Moua, Goodwin,
Vivian, Bowles, Castellanoz, [***33] Duran, Wenstrom, and Sioteco, [**336] also
represented many other payees in transfers involving Henderson. However, the fact that Mr.
Miller provided identical estoppel letters for the payees and that some payees may have
been improperly referred to Mr. Miller is insufficient evidence to support the conclusion that
Henderson systematically violated the SSTA's independent professional advice requirement.
We note that the superior court did not make any complaints about Paul G. Carpio, who
represented payee Cox, or Colin T. Smith, who represented payee Cook. That alone creates
an inference that Henderson was not systematically violating the independent professional
advice requirement.

We also disagree with the superior court's finding that Henderson provided counsel to the
payees because, in some cases, it improperly referred the payees to certain attorneys and it
required that the payees provide an estoppel letter prepared by their attorney. We note that
the referral was allegedly improper because a referral service used by Henderson was not a
“referral service or agency operated by a state or local bar association,” as required by the
SSTA. (Ins. Code, 8 10134, subd. (f).) However, the use of an improper referral service
does [***34] not necessarily mean that Henderson is providing payees with counsel.
Similarly, the fact that Henderson requires payees to deliver an estoppel letter does not
mean that Henderson is providing counsel to the payees. Rather, it is likely that Henderson
was trying to streamline the court-approval process by including a document (the estoppel
letter) with the SSTA petition that shows the payee had received independent professional
advice. Thus, the superior court's subsequent legal conclusion that Henderson owed a
fiduciary duty to the payees because it provided them with counsel must be reversed.

Furthermore, we disagree with the superior court's legal conclusion that Mr. Miller and Mr.
Dixon Kummer did not satisfy their duty of competency because their estoppel letters did
not contain representations that they provided the payees with “advice the Legislature
thought necessary, such as whether the client should enter into the agreement in the first
place, whether there are tax consequences, or whether the client might lose government
benefits such as SSI, Medicare, or Medicaid upon receipt of a lump sum.” The estoppel
letters are not sufficient evidence to support the finding that the [***35] attorneys did not
discuss the legal, tax or financial implications of the structured settlement or transfer of
structured settlement payment rights with the payees. Rather, the estoppel letters contain
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representations for use by Henderson. The fact that these representations were insufficient
for the superior court to find that the payees have received independent professional advice
does not mean that these same insufficient representations support a finding that counsel
were incompetent. Instead, a finding that counsel were [*1079] incompetent should have
been supported by citations to the record of the testimony of the payees and attorneys at
the hearings on the petitions.

HNZ0FCAGDE (11) The SSTA provides that independent professional advice means “advice of
an attorney, certified public accountant, actuary, or other licensed professional adviser”
“concerning the legal, tax, or financial implications of a structured settlement or a transfer
of structured settlement payment rights.” (Ins. Code, 8 10134, subd. (f).) The language
suggests that the independent professional is required to provide advice on the legal, tax or
financial implications of a structured settlement or a transfer of structured settlement
rights; however, the SSTA [***36] does not unambiguously require that one

independent [**337] professional must provide all three types of advice. Moreover, with
respect to legal advice, nonattorneys must be wary of the prohibition on not practicing law.
The SSTA also does not detail specifically what constitutes adequate advice on the legal,
tax, or financial implications of the factoring transaction. It is apparently left to the superior
court to determine whether adequate independent professional advice has been provided to
the payee. The discretionary nature of this determination cautions against a finding of
attorney incompetence based upon a failure to provide the required advice because certain
superior court judges may believe some advice is required while other superior court judges
may believe that that same advice is not required by the SSTA.

CAG2F (12) Besides our objections to the superior court's factual and legal conclusions on
the independent professional advice requirement, we also note that ""“?*%an SSTA petition
can be granted if the payee knowingly waives receipt of independent professional advice in
writing. (Ins. Code, § 10139.5, subd. (a)(2).) Thus, a finding that the payee did not receive
independent professional advice [***37] does not preclude a subsequent refiling of the
same SSTA petition that includes such written waivers.

In light of our conclusion that there was insufficient evidence to support the superior court's
findings that Henderson has systematically violated the independent counsel and that
named counsel did not fulfill their fiduciary duties to the payees, the requirement that
Henderson attach the consolidated order to future SSTA petitions and the order that the
clerk serve the consolidated order on the Attorney General and the State Bar must be
vacated because those orders were predicated on these findings.

F. Other Requirements of the SSTA

The superior court concluded that the Henderson petitions violated the requirements of the
SSTA by (1) failing to include complete copies of the annuity contract, including the
antiassignment provisions; (2) making the [*1080] entire disclosure bolded and 14-point
type size instead of just the required portion of the disclosure; (3) failing to include
itemization of expenses; (4) having blanks in the transfer agreement; (5) failing to include
a “verification”; and (6) not serving the beneficiaries of the annuities at issue or payee's
counsel.

CAADF(13) We disagree that Henderson [***38] violated the SSTA by making the entire
disclosure bolded and 14-point type size. "??¥The SSTA does not require that some
disclosures be in 14-point type size and other portions be in smaller type size. Rather, it
requires that some portions of the disclosures be “at least” or “no less” than 12-point type,
and that other portions be “printed in 14-point type, circumscribed by a box with a bold
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border.” (Ins. Code, 8 10136.) Thus, Henderson did not violate the SSTA by printing most
of the disclosures in 14-point type size and bolded, and enclosing only the required
disclosures in a box with a bolded border.

CAANDF(14) With respect to the other alleged errors, they are sufficiently serious to support
the superior court's discretionary denial of an SSTA petition. We disagree, however, that
these errors require a dismissal with prejudice. Rather, these errors can be corrected in
subsequently refiled petitions. The superior court thus should have dismissed without
prejudice petitions containing these errors. "N**%The superior court also has the discretion
to condition the order dismissing the petition without prejudice to require that future SSTA
petitions involving the same payees and annuity attach the prior dismissal

order [**338] (which is [***39] not the consolidated order in this case).

CAASF(15) We also disagree with the superior court's findings that other Henderson SSTA
petitions besides the 11 at issue in this appeal suffer from some or all of these errors. Those
petitions are not before the superior court, and the superior court committed legal error in
making factual findings and legal conclusions about those petitions. To the extent that the
superior court is voiding petitions that have been approved by other courts, the superior
court is also committing legal error. (See 321 Henderson Receivables Origination LLC v.
Ramos (2009) 172 Cal.App.4th 305 [91 Cal. Rptr. 3d 222] [holding that ""?*¥a superior
court cannot void a previously court-approved SSTA transfer pursuant to Ins. Code, 8
10137].)

CAU®FE(16) Because the superior court has committed multiple prejudicial errors in making
its factual findings and in reaching legal conclusions, and because these errors cannot be
separated from valid findings and legal conclusion, we will reverse the entire consolidated
order. Henderson may amend the SSTA petitions at issue to correct any errors prior to any
new hearing on the petitions. [*1081]

DISPOSITION
The judgment is reversed. Appellant shall bear its own costs.

Cornell, [***40] J., and Gomes, J., concurred.
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DIGEST:
Structured settlements: payment transfers.

Existing law provides that no direct or indirect transfer of structured settlement payment
rights is effective unless the transfer has been approved in advance in a final court order
based on certain written court findings.

This bill would specify that those provisions only apply to agreements with certain
connections to California. This bill would also specify new information to be included in the
written disclosure statement provided to the payee prior to executing the transfer
agreement. This bill would specify circumstances the court must consider before approving
the transfer. This bill would provide that every application for approval of a transfer of
structured settlement payment rights shall contain specified information. This bill would also
specify notice and disclosure requirements that must be complied with prior to any transfer.

SYNOPSIS:
An act to amend Sections 10134, 10135, 10136, 10137, 10138, 10139, 10139.3, and
10139.5 of the Insurance Code, relating to structured settlements.

NOTICE: [A> UPPERCASE TEXT WITHIN THESE SYMBOLS IS ADDED <A]
[D> Text within these symbols is deleted <D]

TEXT:
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The people of the State of California do enact as follows:

[*1] SECTION 1. Section 10134 of the Insurance Code is amended to read:

§ 10134.

For the purposes of this article, the following terms have the following meanings:

(a) "Buyer's first right of refusal” means any provision in the transfer agreement or
related documents that obligate the payee to give to the buyer the first choice or option to
purchase any remaining structured settlement rights belonging to the payee.

(b) "Dependents" include the payee's spouse and minor children and all other family
members and other persons for whom the payee is legally obligated to provide support,
including alimony.

(c) "Discounted present value" means the fair present value of future payments, as
determined by discounting those payments to the present using the most recently published
applicable federal rate for determining the present value of an annuity, as issued by the
United States Internal Revenue Service.

(d) "Effective equivalent interest rate," with respect to a transfer of structured settlement
payment rights, means the annualized rate of interest on the net advance amount,
calculated by treating the transferred structured settlement payments as if they were
installment payments on a loan, with each payment applied first to accrued unpaid interest
and then to principal.

(e) "Expenses" means all broker's commissions, service charges, application or processing
fees, closing costs, filing or administrative charges, legal fees, notary fees and other
commissions, fees, costs, and charges that a payee would have to pay to transfer the
structured settlement payment rights of a structured settlement agreement or that would
be deducted from the gross consideration that would be paid to the payee in connection
with the transfer of the structured settlement payment rights of a structured settlement
agreement.

() "Independent professional advice” means advice of an attorney, certified public
accountant, actuary, or other licensed professional adviser meeting all of the following
requirements:

(1) The adviser is engaged by a claimant or payee to render advice concerning the
legal, tax, or financial implications of a structured settlement or a transfer of structured
settlement payment rights.

(2) The adviser's compensation for rendering independent professional advice is not
affected by occurrence or lack of occurrence of a settlement or transfer.

(3) A particular adviser is not referred to the payee by the transferee or its agent,
except that the transferee may refer the payee to a lawyer referral service or agency
operated by a state or local bar association.

(9) "Interested parties” means, with respect to a structured settlement agreement, the
payee, the payee's attorney, any beneficiary [A>IRREVOCABLY <A] designhated under the
annuity contract to receive payments following the payee's death, the annuity issuer, the
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structured settlement obligor, and any other party who has continuing rights or obligations
under the structured settlement agreement. If the designated beneficiary is a minor, the
beneficiary's parent or guardian shall be an interested party.

(h) "Payee" means an individual who received tax-free payments pursuant to a structured
settlement agreement.

(i) "Qualified assignment agreement” means an agreement providing for a qualified
assignment within the meaning of Section 130 of Title 26 of the United States Code, as
amended from time to time.

(J) "Structured settlement agreement” means an arrangement for periodic payment of
damages established by settlement or judgment in resolution of a tort claim in which the
payment of the judgment or award is paid in whole, or in part, in periodic tax-free payments
rather than a lump-sum payment. A structured settlement agreement entered into pursuant
to Section 667.7 of the Code of Civil Procedure or Section 970.6 or 984 of the Government
Code is not subject to the provisions of this article other than the requirements of Section
10138.

(k) "Structured settlement obligor" means the party that has the continuing periodic
payment obligation to the payee under a structured settlement agreement or a qualified
assignment agreement.

(I) "Structured settlement payment rights" means rights to receive periodic payments,
including lump-sum payments, pursuant to a structured settlement agreement, whether
from the settlement obligor or an annuity issuer.

(m) "Terms of the structured settlement” include, with respect to a structured settlement
agreement, the terms of the structured settlement agreement, annuity contract, qualified
assignment agreement, and any order or approval of a court or responsible administrative
authority or other governmental authority authorizing or approving the structured
settlement.

(n) "Transfer" means any sale, assignment, pledge, hypothecation, or other form of
alienation or encumbrance made for consideration.

(o) "Transfer agreement"” means the agreement providing for the transfer, and any other
document used to effectuate the transfer, from the payee to the transferee of structured
settlement payment rights of a structured settlement agreement.

(p) "Transferee” means any person receiving structured settlement payment rights
resulting from a transfer.

[*2] SEC. 2. Section 10135 of the Insurance Code is amended to read:

8§ 10135.

(a) This article is only applicable to transfers entered into on or after January 1, 2000.

(b) Notwithstanding subdivision (a), the changes to this article made by the act amending

this section in the 2001-02 Regular Session shall only be applicable to transfers entered into
on or after January 1, 2002.


https://www.lexis.com/research/buttonTFLink?_m=1e073f17e165b466d88eae53a0265e33&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2009%20Cal%20ALS%20593%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=4&_butInline=1&_butinfo=CA%20CIV%20PROC%20667.7&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzB-zSkAz&_md5=2e8e4339a546ebbaeca8dd9343260367
https://www.lexis.com/research/buttonTFLink?_m=1e073f17e165b466d88eae53a0265e33&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2009%20Cal%20ALS%20593%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=5&_butInline=1&_butinfo=CA%20GOV%20970.6&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzB-zSkAz&_md5=a465379e306ec7d926c1f8fa37974623
https://www.lexis.com/research/buttonTFLink?_m=1e073f17e165b466d88eae53a0265e33&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2009%20Cal%20ALS%20593%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=5&_butInline=1&_butinfo=CA%20GOV%20970.6&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzB-zSkAz&_md5=a465379e306ec7d926c1f8fa37974623
https://www.lexis.com/research/buttonTFLink?_m=1e073f17e165b466d88eae53a0265e33&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2009%20Cal%20ALS%20593%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=6&_butInline=1&_butinfo=CA%20INS%2010135&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzB-zSkAz&_md5=de3e1b18cc83bb3f21d29269e30184aa

[A=>(C)<A] [A>=THIS ARTICLE IS ONLY APPLICABLE TO TRANSFERS OF STRUCTURED
SETTLEMENT PAYMENT RIGHTS IF ONE OF THE FOLLOWING REQUIREMENTS IS MET:<A]

[A=>(1)<A] [A>=THE PAYEE IS DOMICILED IN CALIFORNIA AT THE TIME THE
TRANSFER AGREEMENT IS SIGNED BY THE PAYEE.<A]

[A=>(2)<A] [A=THE PAYEE IS NOT DOMICILED IN CALIFORNIA AT THE TIME THE
TRANSFER AGREEMENT IS SIGNED AND THE STATE WHERE THE PAYEE IS DOMICILED
DOES NOT HAVE A STRUCTURED SETTLEMENT TRANSFER STATUTE, BUT EITHER THE
STRUCTURED SETTLEMENT OBLIGOR OR ANNUITY ISSUER IS DOMICILED IN
CALIFORNIA.<A]

[*3] SEC. 3. Section 10136 of the Insurance Code is amended to read:
8§ 10136.

(a) No [A=DIRECT OR INDIRECT<A] transfer of structured settlement payment

rights [D>, either directly or indirectly,<D] shall be effective by a payee [D=>domiciled in
this state, or by a payee entitled to receive payments under a structured settlement funded
by an insurance contract issued by an insurer domiciled in this state or owned by an insurer
or corporation domiciled in this state,<D] [A>TO WHICH THIS ARTICLE APPLIES<A] and
no structured settlement obligor or annuity issuer shall be required to make any payment
directly or indirectly to a transferee, unless all of the provisions of this section are satisfied.

(b) Ten or more days before the payee executes a transfer agreement, the transferee shall
provide the payee with a separate written disclosure statement, accurately completed with
the information that applies to the transfer agreement, in substantially the following form,
in at least 12-point type unless otherwise indicated (bracketed instructions shall not appear
in the form):

Click here to view form

(c) The transfer agreement shall be written in at least 12-point type and shall be complete
and without blank spaces to be completed after the payee's signature. The transfer
agreement shall set forth clear and conspicuously, and in no less than 12-point type, all of
the following:

(1) A statement that the agreement is not effective until the date on which a court enters
a final order approving the transfer agreement and that payment to the payee pursuant to
the transfer agreement will be delayed up to 30 days or more after the date the payee
signed the transfer agreement in order for the court to review and approve the transfer
agreement.

(2) The amounts and due dates of the structured settlement payments to be transferred.
(3) The aggregate amount of the structured settlement payments to be transferred. This

amount shall be disclosed in the form prescribed in subdivision (b) [D>=in the space for
"Total dollar amount of payments you are selling<D]. [D>"<D]
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(4) The aggregate amount of all expenses, if any, to be deducted from the purchase price
to be paid to the payee in exchange for the payments to be transferred, and an itemization
of all expenses by type and amount.

(5) The amount payable to the payee, net of all expenses, in exchange for the payments
to be transferred. This amount shall be disclosed in the form prescribed in subdivision
(b) [D=in the spaces for "Net amount paid to you" and "net amount<D]. [D>"<D]

(6) The discounted present value of all structured settlement payments to be transferred
and a statement that "This is the value of your structured settlement in current dollars.”
This amount shall be disclosed in the form prescribed in subdivision (b) [D>in the space for
"Present value of amount you are selling<D]. [D=>"<D]

(7) The federal rate, as described in subdivision (c) of Section 10134, used in determining
the discounted present value.

(8) The effective equivalent interest rate, which shall be disclosed in the following
statement:

Click here to view form

(9) The quotient (expressed as a percentage) obtained by dividing the net payment
amount by the discounted present value of the payments.

(10) A statement that the payee should obtain independent professional advice regarding
any federal and state income tax consequences arising from the proposed transfer, and that
the transferee may not refer the payee to any specific adviser for that purpose.

(11) A statement that the court approving the transfer agreement retains continuing
jurisdiction to interpret and monitor implementation of the agreement as justice may
require.

(12) The following statement: "If you believe you were treated unfairly or were misled as
to the nature of the obligations you assumed upon entering into this agreement, you should
report those circumstances to your local district attorney or the office of the Attorney
General.”

(13) The following statement printed in 14-point type, circumscribed by a box with a bold
border, and set forth immediately above or adjacent to the space reserved for the payee's
signature: "You have the right to cancel this agreement without any cost or obligation until
the date the court approves this agreement. You will receive notice of the court hearing
date when approval may occur. You must cancel in writing and send your cancellation to
[insert transferee's name and address]."

(d) The contract for transferring the structured settlement payment rights may not violate
Section 10138.

(e) At any time before the date on which a court enters a final order approving the transfer
agreement pursuant to Section 10139.5, the payee may cancel the transfer agreement,
without cost or further obligation, by providing written notice of cancellation to the
transferee.

[*4] SEC. 4. Section 10137 of the Insurance Code is amended to read:
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§ 10137.

A transfer of structured settlement payment rights is void unless [D=all of<D] [A=A
COURT REVIEWS AND APPROVES THE TRANSFER AND FINDS <A] the following conditions
are met:

(a) The transfer of the structured settlement payment rights is fair and reasonable and in
the best interest of the payee, taking into account the welfare and support of his or her
dependents.

(b) The transfer complies with the requirements of this article, will not contravene other
applicable law, and [D=is <D] [A>THE COURT HAS REVIEWED AND
<A] approved [D=by a court <D] [A>THE TRANSFER <A] as provided in Section
10139.5.

[*5] SEC. 5. Section 10138 of the Insurance Code is amended to read:
§ 10138.

(a) A transfer agreement, as defined in subdivision (0) of Section 10134, shall not include
any provision described in the paragraphs below. Any inclusion of a prohibited provision,
with respect to a seller who is a California resident, shall make the [D>=contract

<D] [A>PROVISION <A] void and unenforceable.

(1) Any provision that waives the seller's right to sue under any law, or in which the seller
agrees not to sue, or that waives jurisdiction or standing to sue under the contract.

(2) Any provision that requires the seller to indemnify and hold harmless the buyer, or to
pay the buyer's costs of defense, in any claim or action brought by the seller or on the
seller's behalf contesting the sale for any reason.

(3) Any provision that waives benefits or rights conferred by law with respect to
garnishment of wages.

(4) Any provision providing that the contract is confidential or proprietary, belonging to
the buyer.

(5) Any provision in which the seller stipulates to a confession of judgment.

(6) Any provision requiring the seller to pay the buyer's attorney’s fees and costs if the
purchase agreement is not completed.

(7) Any provision requiring the seller to pay any tax liability arising under the federal tax
laws, other than the seller's own tax liability, if any, that results from the transfer.

(8) Any provision providing for brokerage fees incurred in the contract to be deducted
from the purchase price disclosed pursuant to paragraph (5) of subdivision (b) of Section
10136.

(9) [A=IF THE PAYEE IS DOMICILED IN CALIFORNIA AT THE TIME THAT THE TRANSFER
AGREEMENT IS SIGNED BY THE PAYEE, <A] any forum selection provision providing for
jurisdiction to be in a court outside of California for any action arising under the contract.
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(10) [A=IF THE PAYEE IS DOMICILED IN CALIFORNIA AT THE TIME THAT THE TRANSFER
AGREEMENT IS SIGNED BY THE PAYEE, <A] any choice-of-law provision that provides for
controlling law to be other than California law in any action arising under the contract.

(11) A provision that provides the transferee with a security interest or collateral interest
in any structured settlement payment rights that exceed the actual dollar amount of the
structured settlement payment rights being transferred.

(12) Any provision that creates a "buyer's first right of refusal” to purchase any remaining
structured payment rights that the payee may desire to sell in the future.

(b) The provisions in this section may not be waived by agreement of the parties.
[*6] SEC. 6. Section 10139 of the Insurance Code is amended to read:
§ 10139.

(a) At the time of filing a petition pursuant to Section 10139.5 for court approval, the
transferee shall file with the Attorney General a copy of the transferee's petition for
approval, a copy of the written disclosure statement required by subdivision (a) of Section
10136, a copy of the transfer agreement as defined in subdivision (0) of Section

10134, [A>AND, UNLESS EXCEPTED PURSUANT TO SUBPARAGRAPH (H) OF PARAGRAPH
(2) OF SUBDIVISION (F) OF SECTION 10139.5,<A] a copy of the annuity contract, [D>a
copy of<D] any qualified assignment agreement, [D>a copy of<D] the underlying
structured settlement agreement, [D>a copy of<D] [A>0OR<A] any order or approval of
any court or responsible administrative authority authorizing or approving the structured
settlement, [A>AND<A] a copy and proof of notice to the interested parties, and a
verified statement from the transferee stating that all of the conditions set forth in Sections
10136, 10137, and 10138 have been met.

(b) The Attorney General may, but is not required to, review any transfer agreement in
order to ensure that the transfer meets the requirements of this article.

(c) The Attorney General may charge a reasonable fee for the filing of the transfer
agreement as provided in this section. The fee shall be paid by the transferee.

(d) This section does not apply to a transfer by a payee who is not a resident of California at
the time the payee executes the transfer agreement.

[*7] SEC. 7. Section 10139.3 of the Insurance Code is amended to read:

§ 10139.3.

(a) None of the provisions of this article may be waived [A>BY THE PAYEE<A] .

(b) Compliance with the requirements set forth in Sections 10136, 10137, and 10138 shall
be solely the responsibility of the transferee in any transfer of structured settlement
payment rights.

(c) A payee who proposes to make a transfer of structured settlement payment rights shall

not incur any penalty, shall not forfeit any application fee or other payment, and shall not
otherwise incur any liability to the proposed transferee based on any failure of that transfer


https://www.lexis.com/research/buttonTFLink?_m=1e073f17e165b466d88eae53a0265e33&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2009%20Cal%20ALS%20593%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=12&_butInline=1&_butinfo=CA%20INS%2010139&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzB-zSkAz&_md5=40c992bc6e435099de42b176cad2d394
https://www.lexis.com/research/buttonTFLink?_m=1e073f17e165b466d88eae53a0265e33&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2009%20Cal%20ALS%20593%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=13&_butInline=1&_butinfo=CA%20INS%2010139.3&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzB-zSkAz&_md5=01b72d9819183864397049d769e8dce9

to satisfy the requirements of Sections 10136, 10137, and 10138.

(d) The transferee and any assignee shall be liable to the structured settlement obligor and
the annuity issuer for any and all taxes incurred as a consequence of the transfer or as a
consequence of any failure of the transferee or assignee to comply with this article or the
terms of the structured settlement agreement.

(e) Neither the annuity issuer nor the structured settlement obligor may be required to
divide any structured settlement payment between the payee and any transferee or
assignee or between two or more transferees or assignees.

[*8] SEC. 8. Section 10139.5 of the Insurance Code is amended to read:
§ 10139.5.

(a) A direct or indirect transfer of structured settlement payment rights is not effective and
a structured settlement obligor or annuity issuer is not required to make any payment
directly or indirectly to any transferee of structured settlement payment rights unless the
transfer has been approved in advance in a final court order based on express written
findings by the court that:

(1) The transfer is in the best interest of the payee, taking into account the welfare and
support of the payee's dependents.

(2) The payee has been advised in writing by the transferee to seek independent
professional advice regarding the transfer and has either received that advice or knowingly
waived [D>that advice<D] [A>,<A] in writing [A>, THE OPPORTUNITY TO RECEIVE THE
ADVICE<A] .

(3) The transferee has [A=COMPLIED WITH THE NOTIFICATION REQUIREMENTS
PURSUANT TO PARAGRAPH (2) OF SUBDIVISION (F), THE TRANSFEREE HAS<A] provided
the payee with a disclosure form that complies with Section 10136 [A>,<A] and the
transfer agreement complies with Sections 10136 and 10138.

(4) The transfer does not contravene any applicable statute or the order of any court or
other government authority.

(5) The payee [D=>reasonably<DJ]understands the terms of the transfer agreement,
including the terms set forth in the disclosure statement required by Section 10136.

(6) The payee [D=>reasonably<DJ]understands and does not wish to exercise the payee's
right to cancel the transfer agreement.

(b) [A= WHEN DETERMINING WHETHER THE PROPOSED TRANSFER SHOULD BE
APPROVED, INCLUDING WHETHER THE TRANSFER IS FAIR, REASONABLE, AND IN THE
PAYEE'S BEST INTEREST, TAKING INTO ACCOUNT THE WELFARE AND SUPPORT OF THE
PAYEE'S DEPENDENTS, THE COURT SHALL CONSIDER THE TOTALITY OF THE
CIRCUMSTANCES, INCLUDING, BUT NOT LIMITED TO, ALL OF THE FOLLOWING:<A]

[A=(1)<A] [A= THE REASONABLE PREFERENCE AND DESIRE OF THE PAYEE TO
COMPLETE THE PROPOSED TRANSACTION, TAKING INTO ACCOUNT THE PAYEE'S AGE,
MENTAL CAPACITY, LEGAL KNOWLEDGE, AND APPARENT MATURITY LEVEL. <A]
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[A>(2)<A] [A> THE STATED PURPOSE OF THE TRANSFER. <A]

[A=>(3)<A] [A>= THE PAYEE'S FINANCIAL AND ECONOMIC SITUATION. <A]

[A=(4)<A] [A> THE TERMS OF THE TRANSACTION, INCLUDING WHETHER THE PAYEE IS
TRANSFERRING MONTHLY OR LUMP SUM PAYMENTS OR ALL OR A PORTION OF HIS OR HER
FUTURE PAYMENTS. <A]

[A>(5)<A] [A> WHETHER, WHEN THE SETTLEMENT WAS COMPLETED, THE FUTURE
PERIODIC PAYMENTS THAT ARE THE SUBJECT OF THE PROPOSED TRANSFER WERE
INTENDED TO PAY FOR THE FUTURE MEDICAL CARE AND TREATMENT OF THE PAYEE
RELATING TO INJURIES SUSTAINED BY THE PAYEE IN THE INCIDENT THAT WAS THE
SUBJECT OF THE SETTLEMENT AND WHETHER THE PAYEE STILL NEEDS THOSE FUTURE
PAYMENTS TO PAY FOR THAT FUTURE CARE AND TREATMENT. <A]

[A=>(6)<A] [A> WHETHER, WHEN THE SETTLEMENT WAS COMPLETED, THE FUTURE
PERIODIC PAYMENTS THAT ARE THE SUBJECT OF THE PROPOSED TRANSFER WERE
INTENDED TO PROVIDE FOR THE NECESSARY LIVING EXPENSES OF THE PAYEE AND
WHETHER THE PAYEE STILL NEEDS THE FUTURE STRUCTURED SETTLEMENT PAYMENTS TO
PAY FOR FUTURE NECESSARY LIVING EXPENSES. <A]

[A=>(7)<A] [A> WHETHER THE PAYEE IS, AT THE TIME OF THE PROPOSED TRANSFER,
LIKELY TO REQUIRE FUTURE MEDICAL CARE AND TREATMENT FOR THE INJURIES THAT THE
PAYEE SUSTAINED IN CONNECTION WITH THE INCIDENT THAT WAS THE SUBJECT OF THE
SETTLEMENT AND WHETHER THE PAYEE LACKS OTHER RESOURCES, INCLUDING
INSURANCE, SUFFICIENT TO COVER THOSE FUTURE MEDICAL EXPENSES. <A]

[A=>(8)<A] [A> WHETHER THE PAYEE HAS OTHER MEANS OF INCOME OR SUPPORT,
ASIDE FROM THE STRUCTURED SETTLEMENT PAYMENTS THAT ARE THE SUBJECT OF THE
PROPOSED TRANSFER, SUFFICIENT TO MEET THE PAYEE'S FUTURE FINANCIAL
OBLIGATIONS FOR MAINTENANCE AND SUPPORT OF THE PAYEE'S DEPENDENTS,
SPECIFICALLY INCLUDING, BUT NOT LIMITED TO, THE PAYEE'S CHILD SUPPORT
OBLIGATIONS, IF ANY. THE PAYEE SHALL DISCLOSE TO THE TRANSFEREE AND THE COURT
HIS OR HER COURT-ORDERED CHILD SUPPORT OR MAINTENANCE OBLIGATIONS FOR THE
COURT'S CONSIDERATION. <A]

[A>(9)<A] [A>= WHETHER THE FINANCIAL TERMS OF THE TRANSACTION, INCLUDING



THE DISCOUNT RATE APPLIED TO DETERMINE THE AMOUNT TO BE PAID TO THE PAYEE,
THE EXPENSES AND COSTS OF THE TRANSACTION FOR BOTH THE PAYEE AND THE
TRANSFEREE, THE SIZE OF THE TRANSACTION, THE AVAILABLE FINANCIAL ALTERNATIVES
TO THE PAYEE TO ACHIEVE THE PAYEE'S STATED OBJECTIVES, ARE FAIR AND
REASONABLE. <A]

[A>(10)<A] [A> WHETHER THE PAYEE COMPLETED PREVIOUS TRANSACTIONS
INVOLVING THE PAYEE'S STRUCTURED SETTLEMENT PAYMENTS AND THE TIMING AND
SIZE OF THE PREVIOUS TRANSACTIONS AND WHETHER THE PAYEE WAS SATISFIED WITH
ANY PREVIOUS TRANSACTION. <A]

[A=>(11)<A] [A=> WHETHER THE TRANSFEREE ATTEMPTED PREVIOUS TRANSACTIONS
INVOLVING THE PAYEE'S STRUCTURED SETTLEMENT PAYMENTS THAT WERE DENIED, OR
THAT WERE DISMISSED OR WITHDRAWN PRIOR TO A DECISION ON THE MERITS, WITHIN
THE PAST FIVE YEARS. <A]

[A>(12)<A] [A> WHETHER, TO THE BEST OF THE TRANSFEREE'S KNOWLEDGE AFTER
MAKING INQUIRY WITH THE PAYEE, THE PAYEE HAS ATTEMPTED STRUCTURED
SETTLEMENT PAYMENT TRANSFER TRANSACTIONS WITH ANOTHER PERSON OR ENTITY,
OTHER THAN THE TRANSFEREE, THAT WERE DENIED, OR WHICH WERE DISMISSED OR
WITHDRAWN PRIOR TO A DECISION ON THE MERITS, WITHIN THE PAST FIVE YEARS. <A]

[A>(13)<A] [A> WHETHER THE PAYEE, OR HIS OR HER FAMILY OR DEPENDENTS, ARE
IN OR ARE FACING A HARDSHIP SITUATION. <A]

[A=>(14)<A] [A> WHETHER THE PAYEE RECEIVED INDEPENDENT LEGAL OR FINANCIAL
ADVICE REGARDING THE TRANSACTION. THE COURT MAY DENY OR DEFER RULING ON THE
PETITION FOR APPROVAL OF A TRANSFER OF STRUCTURED SETTLEMENT PAYMENT RIGHTS
IF THE COURT BELIEVES THAT THE PAYEE DOES NOT FULLY UNDERSTAND THE PROPOSED
TRANSACTION AND THAT INDEPENDENT LEGAL OR FINANCIAL ADVICE REGARDING THE
TRANSACTION SHOULD BE OBTAINED BY THE PAYEE. <A]

[A=>(15)<A] [A=> ANY OTHER FACTORS OR FACTS THAT THE PAYEE, THE TRANSFEREE,
OR ANY OTHER INTERESTED PARTY CALLS TO THE ATTENTION OF THE REVIEWING COURT
OR THAT THE COURT DETERMINES SHOULD BE CONSIDERED IN REVIEWING THE
TRANSFER. <A]

(c) [A= EVERY PETITION FOR APPROVAL OF A TRANSFER OF STRUCTURED SETTLEMENT
PAYMENT RIGHTS, EXCEPT AS PROVIDED IN SUBDIVISION (D), SHALL INCLUDE, TO THE
EXTENT KNOWN AFTER THE TRANSFEREE HAS MADE REASONABLE INQUIRY WITH THE
PAYEE, ALL OF THE FOLLOWING: <A]



[A>(1) THE PAYEE'S NAME, ADDRESS, AND AGE. <A]

[A=>(2) THE PAYEE'S MARITAL STATUS, AND, IF MARRIED OR SEPARATED, THE NAME OF
THE PAYEE'S SPOUSE. <A]

[A=(3) THE NAMES, AGES, AND PLACE OR PLACES OF RESIDENCE OF THE PAYEE' S
MINOR CHILDREN OR OTHER DEPENDENTS, IF ANY. <A]

[A=(4) THE AMOUNTS AND SOURCES OF THE PAYEE'S MONTHLY INCOME AND FINANCIAL
RESOURCES AND, IF PRESENTLY MARRIED, THE AMOUNTS AND SOURCES OF THE
MONTHLY INCOME AND FINANCIAL RESOURCES OF THE PAYEE'S SPOUSE. <A]

[A=>(5) WHETHER THE PAYEE IS CURRENTLY OBLIGATED UNDER ANY CHILD SUPPORT OR
SPOUSAL SUPPORT ORDER, AND, IF SO, THE NAMES, ADDRESSES, AND TELEPHONE
NUMBERS OF ANY INDIVIDUAL, ENTITY, OR AGENCY THAT IS RECEIVING CHILD OR
SPOUSAL SUPPORT FROM THE PAYEE UNDER THAT ORDER OR THAT HAS JURISDICTION
OVER THE ORDER OR THE PAYMENTS IN QUESTION. <A]

[A>(6) INFORMATION REGARDING PREVIOUS TRANSFERS OR ATTEMPTED TRANSFERS,
AS DESCRIBED IN PARAGRAPH (11), (12), OR (13) OF SUBDIVISION (B). THE TRANSFEREE
OR PAYEE MAY CHOOSE TO PROVIDE THIS INFORMATION BY PROVIDING COPIES OF
PLEADINGS, TRANSACTION DOCUMENTS, OR ORDERS INVOLVING ANY PREVIOUS
ATTEMPTED OR COMPLETED TRANSFER OR BY PROVIDING THE COURT A SUMMARY OF
AVAILABLE INFORMATION REGARDING ANY PREVIOUS TRANSFER OR ATTEMPTED
TRANSFER, SUCH AS THE DATE OF THE TRANSFER OR ATTEMPTED TRANSFER, THE
PAYMENTS TRANSFERRED OR ATTEMPTED TO BE TRANSFERRED BY THE PAYEE IN THE
EARLIER TRANSACTION, THE AMOUNT OF MONEY RECEIVED BY THE PAYEE IN
CONNECTION WITH THE PREVIOUS TRANSACTION, AND GENERALLY THE PAYEE'S
REASONS FOR PURSUING OR COMPLETING A PREVIOUS TRANSACTION. THE
TRANSFEREE'S INABILITY TO PROVIDE THE INFORMATION REQUIRED BY THIS PARAGRAPH
SHALL NOT PRECLUDE THE COURT FROM APPROVING THE PROPOSED TRANSFER, IF THE
COURT DETERMINES THAT THE INFORMATION IS NOT AVAILABLE TO THE TRANSFEREE
AFTER THE TRANSFEREE HAS MADE A REASONABLE EFFORT TO SECURE THE
INFORMATION, INCLUDING MAKING AN INQUIRY WITH THE PAYEE. <A]

(d) [A> WITH RESPECT TO THE INFORMATION REQUIRED TO BE INCLUDED IN EVERY
PETITION FOR APPROVAL OF A TRANSFER OF STRUCTURED SETTLEMENT PAYMENT RIGHTS
PURSUANT TO PARAGRAPHS (2), (3), (4), (5), AND (6) OF SUBDIVISION (C), THAT
INFORMATION SHALL BE DEEMED TO BE INCLUDED IN THE PETITION IF IT IS PROVIDED
AT THE SCHEDULED HEARING ON THE PROPOSED TRANSFER THROUGH ORAL TESTIMONY
OR DOCUMENTARY EVIDENCE FILED WITH THE COURT AND MADE A PART OF THE RECORD
CONSISTENT WITH THE RULES OF EVIDENCE AND PROCEDURE. <A]

[D>(b)<D] [A>(e)<A] Following a transfer of structured settlement payment rights



under this article:

(1) The structured settlement obligor and the annuity issuer shall, as to all parties except
the transferee, be discharged and released from any and all liability for the transferred
payments.

(2) The transferee shall be liable to the structured settlement obligor and the annuity
issuer if the transfer contravenes the terms of the structured settlement for the following:

(A) Any taxes incurred by those parties as a consequence of the transfer.

(B) Any other liabilities or costs, including reasonable costs and attorney's fees, arising
from compliance by those parties with the order of the court or arising as a consequence of
the transferee's failure to comply with this article.

(3) Neither the annuity issuer nor the structured settlement obligor may be required to
divide any periodic payment between the payee and any transferee or assignee or between
two, or more, transferees or assignees.

(4) Any further transfer of structured settlement payment rights by the payee may be
made only after compliance with all of the requirements of this article.

[D=(c)<D] [A=()<A] (1) [D=An application<D] [A=A PETITION<A] under this
article for approval of a transfer of structured settlement payment rights shall be made by
the transferee and brought in the county in which the payee resides [A>AT THE TIME THE
TRANSFER AGREEMENT IS SIGNED BY THE PAYEE, OR, IF THE PAYEE IS NOT DOMICILED
IN CALIFORNIA, IN THE COUNTY IN WHICH THE PAYEE RESIDES OR IN THE COUNTY
WHERE THE STRUCTURED SETTLEMENT OBLIGOR OR ANNUITY ISSUER IS
DOMICILED<A] .

(2) Not less than 20 days prior to the scheduled hearing on
any [D=application<D] [A=PETITION<A] for approval of a transfer of structured
settlement payment rights under this article, the transferee shall file with the court and
serve on all interested parties a notice of the proposed transfer and

the [D=application<D] [A=PETITION<A] for its authorization, and shall include the
following with that notice:

(A) A copy of the transferee's [D=application<D] [A>CURRENT PETITION AND ANY
OTHER PRIOR PETITION, WHETHER APPROVED OR WITHDRAWN, THAT WAS FILED WITH
THE COURT IN ACCORDANCE WITH PARAGRAPH (6) OF SUBDIVISION (C)<A] .

(B) A copy of the [A>=PROPOSED<A] transfer agreement [A=>AND DISCLOSURE
FORM REQUIRED BY PARAGRAPH (3) OF SUBDIVISION (A)<A] .

(C) A listing of each of the payee's dependents, together with each dependent's age.
(D) A copy of the disclosure required in subdivision (b) of Section 10136.

(E) A copy of the annuity contract [A>, IF AVAILABLE<A] .

(F) A copy of any qualified assignment agreement [A>, IF AVAILABLE<A] .

(G) A copy of the underlying structured settlement agreement [A>, IF AVAILABLE<A] .



(H) [A> IF A COPY OF A DOCUMENT DESCRIBED IN SUBPARAGRAPH (E), (F), OR (G)
IS UNAVAILABLE OR CANNOT BE LOCATED, THEN THE TRANSFEREE IS NOT REQUIRED TO
ATTACH A COPY OF THAT DOCUMENT TO THE PETITION OR NOTICE OF THE PROPOSED
TRANSFER IF THE TRANSFEREE SATISFIES THE COURT THAT REASONABLE EFFORTS TO
LOCATE AND SECURE A COPY OF THE DOCUMENT HAVE BEEN MADE, INCLUDING MAKING
INQUIRY WITH THE PAYEE. IF THE DOCUMENTS ARE AVAILABLE, BUT CONTAIN A
CONFIDENTIALITY OR NONDISCLOSURE PROVISION, THEN THE TRANSFEREE SHALL
SUMMARIZE IN THE PETITION THE PAYMENTS DUE AND OWING TO THE PAYEE, AND, IF
REQUESTED BY THE COURT, SHALL PROVIDE COPIES OF THE DOCUMENTS TO THE COURT
AT A SCHEDULED HEARING. <A]

(1) [A= PROOF OF SERVICE SHOWING COMPLIANCE WITH THE NOTIFICATION
REQUIREMENTS OF THIS SECTION. <A]

[D=>(H)<D] [A>(@)<A] Notification that any interested party is entitled to support,
oppose, or otherwise respond to the
transferee's [D>=application,<D] [A=PETITION,<A] either in person or by counsel, by
submitting written comments to the court or by participating in the hearing.

[D=()<D] [A=(K)<A] Notification of the time and place of the hearing and
notification of the manner in which and the time by which written responses to
the [D=application<D] [A=PETITION<A] must be filed, which may not be less than 15
days after service of the transferee's notice, in order to be considered by the court.

[A>(L)<A] [A=IF THE PAYEE ENTERED INTO THE STRUCTURED SETTLEMENT AT ISSUE
WITHIN FIVE YEARS PRIOR TO THE DATE OF THE TRANSFER AGREEMENT, THEN THE
TRANSFEREE SHALL PROVIDE THE FOLLOWING NOTICE TO THE PAYEE'S ATTORNEY OF
RECORD AT THE TIME THE STRUCTURED SETTLEMENT WAS CREATED, IF THE ATTORNEY IS
LICENSED TO PRACTICE IN CALIFORNIA, AT THE ATTORNEY'S ADDRESS ON FILE WITH THE
STATE BAR OF CALIFORNIA. THE NOTICE SHALL BE DELIVERED BY REGULAR MAIL AND
SHALL CONTAIN THE FOLLOWING LANGUAGE:<A]

Click here to view form
[D>(d)<D] [A=>(g)<A] All court costs and filing fees shall be paid by the transferee.

[D>(e)<D] [A=(h)<A] No later than the time of filing the petition for court approval, the
transferee shall advise the payee of the payee’'s right to seek independent counsel and
financial advice in connection with the transferee's petition for court approval of the transfer
agreement, and shall further advise the payee that if the payee retains counsel, a licensed
certified public accountant, or a licensed actuary in connection with a petition for an order
approving the transfer agreement, that the transferee shall pay the fees of the payee's
counsel, accountant, or actuary, regardless of whether the transfer agreement is approved,
and regardless of whether the attorney, accountant, or actuary files any document or
appears at the hearing on the [D=application<D] [A=>PETITION<A] for transfer, in an
aggregate amount not to exceed one thousand five hundred dollars ($1,500). The
transferee's accountant, counsel, or actuary may not advise the payee.

[D>(f)<D] [A=(i))<A] The court shall retain continuing jurisdiction to interpret and


https://w3.lexis.com/research2/attachment/popUpAttachWindow.do?_m=5e038f7be4b2b2f40582f7d09b26961f&wchp=dGLzVzB-zSkAz&_md5=db39387ec472e3533a157b643e2ebb2e

monitor the implementation [A>AND CLOSING OF THE TRANSACTION THAT IS THE
SUBJECT <A] of the transfer agreement as justice requires.
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LEXISNEXIS SUMMARY:

... Since 1997, nearly all states have passed some form of the Structured Settlement
Protection Act (SSPA), which makes the transfer of structured settlement payment rights
ineffective without prior court approval. ... The legislation's sponsors hoped that it would
prevent payees from "being preyed upon by unscrupulous "factoring companies™ and
suppress fears that the transfers would "threaten the favorable tax treatment given to the
parties ... under a structured settlement if the periodic payment rights were sold to
another." ... Additional Limits on the Scope of Existing Law Chapter 593 restricts application
of the California SSPA to agreements in which the payee is domiciled in California at the
time the transfer agreement is signed, or either the obligor or annuity insurer of the
settlement is domiciled in a state with no statute regulating the transfer of structured
settlements. ... If the documents are available but subject to a confidentiality provision,
Chapter 593 allows the transferee to summarize "the payments due and owing to the
payee," pending any further requests for production of the documents by the court. ... The
"Best Interests” Test Although Chapter 593 makes several changes to the California SSPA,
the most consequential change will likely be the expansion of the "best interests" test
criteria.

HIGHLIGHT: Code Sections Affected

Insurance Code PP 10134, 10135, 10136, 10137, 10138, 10139, 10139.3, 10139.5
(amended).

SB 510 (Corbett); 2009 STAT. Ch. 593.

TEXT:
[*667]

I. Introduction



At just three years of age, Orion Olson began experiencing vision and neurological problems
associated with injuries sustained from a dog bite. * He continued to encounter hardship,
dropping out of high school in his teens and later finding himself homeless. 2 Hope,
however, lingered on the horizon. When Olson turned eighteen, he would begin collecting
periodic payments totaling $ 75,000, an amount he obtained in the settlement of a lawsuit
relating to the dog attack. ® Unfortunately, after receiving his first payment of $ 7,500,
Olson discovered that the money was not enough to sustain him. + After watching a
television advertisement for a company offering cash in exchange for settlements like his,
he sold the remaining $ 67,500 balance of his settlement to a finance company for a
meager $ 16,500. "l needed money," Olson reflected, "if | could get the money out like
they were saying on TV, | wouldn't have to worry about being on the street anymore." ©
Regrettably, he was wrong. 7 Just six months later, the money was gone, and Olson was
living out of his car. @

For the past twenty-five years, the federal government has encouraged the use of
structured settlements ° for compensating injury victims. * These

settlement [*668] arrangements cut down on societal costs by "minimizing the risk that
lump sum recoveries will be dissipated, leaving victims of disabling injuries to fall back on
public assistance." ** Nevertheless, private market forces often supplant the public benefits
of structured settlements. *2 In the early 1990s, a secondary market developed in which
financial companies began to purchase from structured settlement holders (payees) their
rights to collect future payments. * These companies, now commonly known as structured
settlement factoring companies, use aggressive advertising to convince payees to "trade
[their] future payments for present cash." * The factoring companies' exploitive tactics
sparked a great deal of controversy. 5 One article noted that "factoring companies often
charged sharp discounts to payees who were ill equipped to appreciate the value of their
future payments” ¢ and "in some cases, factoring companies charged discounts equivalent
to annual interest rates as high as 70 percent." 7

Before long, state legislatures saw a need for regulation. *® Since 1997, nearly all states
have passed some form of the Structured Settlement Protection Act (SSPA), which makes
the transfer of structured settlement payment rights ineffective without prior court
approval. * Chapter 593 adds to the protections of the current California SSPA by increasing
the notification requirements associated with the transfer and by specifying the factors a
court must consider when determining whether a structured settlement sale is in the "best
interests” of the payee.

Il. Legal Background
A. Existing California Law

In 1999, the California Legislature followed the lead of several other states and enacted the
California SSPA to defend its citizens against the abuses of unfair factoring transactions. =
The legislation’s sponsors hoped that it would [*669] prevent payees from "being preyed
upon by unscrupulous "factoring companies™ and suppress fears that the transfers would
"threaten the favorable tax treatment given to the parties ... under a structured settlement
if the periodic payment rights [were] sold to another." 22

The California SSPA ensures fairness in factoring transactions by rendering a transfer
agreement ineffective unless it meets several conditions. = Initially, the transferee must
present the payee with "a separate written disclosure statement” clearly detailing the terms
of the agreement and encouraging the payee to seek "independent professional advice" in
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negotiating the transfer. 2* The transfer must also satisfy what is commonly known as the
"best interests" test, meaning that it is "fair and reasonable and in the best interest of the
payee, taking into account the welfare and support of his or her dependents.” 2> Even if the
transfer is in the "best interests" of the payee, it must not "contravene other applicable
law." 2¢ Transfer agreements containing certain provisions, such as forum selection clauses
or terms of indemnity, may also render the arrangement "void and unenforceable." 2”
Finally, a transfer that complies with all of the enumerated requirements will not take effect
until the court approves it "in a final court order based on express written findings." 2®

To obtain approval, the transferee must file an application with the court and all interested
parties.  The application must include a copy of the transfer agreement, the required
disclosures, the annuity contract, the underlying structured settlement agreement, any
qualified assignment agreement, and a listing of each of the payee's dependents. * The
notice must also include a statement that interested parties are invited to partake in the
court's approval of the agreement, either in writing or in person, and the time and place of
the hearing. =

[*670]
B. Federal Regulations

California and other states with laws paralleling the California SSPA were not alone in
noticing the problems associated with transfers of structured settlement payment rights.
Organizations at the federal level moved to address the abuses as well. 32 In 1999, the U.S.
Treasury Department urged Congress to supplement the protective frameworks of the
states by imposing a punitive tax on certain structured settlement transfers. 3 Congress
later adopted and enacted this proposal as part of the Victims of Terrorism Tax Relief Act of
2001, now codified as section 5891 of the Internal Revenue Code. 3* Section 5891 imposes a
forty-percent tax on any party who acquires structured settlement payment rights through a
factoring transaction. 2 It does not, however, apply to a "factoring transaction in which the
transfer of structured settlement payment rights is approved in advance in a qualified
order." 3 Through this savings provision, section 5891 works with the laws enacted in many
states by ensuring that "no informed party that is subject to the taxing authority of the
United States will seek to acquire structured settlement payment rights without obtaining
approval of the transaction under the appropriate [SSPA]."

I1l. Chapter 593
A. Redefining the Court's Role

Chapter 593 makes several changes to existing law, but perhaps the most significant
change involves a clarification of the court's role in making the "best interests"
determination. 3 Chapter 593 directs the court to determine that all required conditions of
the statute are met before approving a petition to transfer [*671] structured settlement
payment rights. * In determining whether the transfer should be approved, the court must
consider whether it is "fair, reasonable, and in the payee's best interest.” “ Under Chapter
593, this determination involves considering several criteria that make up the "totality of
circumstances" surrounding the proposed transfer. +* Chapter 593 also mandates that the
petition for transfer include certain personal and financial information about the payee. 4

B. Notice Requirements

Chapter 593 expands on current law by requiring the transferee to disclose more
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information in its notice to the payee. “ Specifically, the notice must explain that the
discount rate applied in the factoring transaction is higher than the rate used by the Internal
Revenue Service to calculate the present value of the settlement. ¢ Chapter 593 also
amends the procedure that the transferee must follow when filing its petition for transfer
with the court. ¢ Under Chapter 593, the petition for transfer must include the disclosure
statement provided to the payee and any prior transfer petitions "whether approved or
withdrawn." “¢ A copy of this petition must also be provided to certain interested parties. #’
Chapter 593 confines the class of annuity beneficiaries that fall within the definition of
"interested parties" to include only those beneficiaries that are "irrevocably" designated in
the underlying annuity agreement. “¢ Furthermore, Chapter 593 expands notice
requirements with respect to the payee's former attorney. * If the attorney of record at the
creation of the structured settlement is licensed to practice in California, then he or she is
required to be notified of the pending [*672] transfer if it takes place within five years of
the date of the original structured settlement agreement.

C. Additional Limits on the Scope of Existing Law

Chapter 593 restricts application of the California SSPA to agreements in which the payee is
domiciled in California at the time the transfer agreement is signed, or either the obligor or
annuity insurer of the settlement is domiciled in a state with no statute regulating the
transfer of structured settlements. 5 It also relieves transferees from providing the court
with certain documents if they are unavailable or cannot be located, so long as the
transferee shows that he or she has made a reasonable attempt to locate the document,
"including making inquiry with the payee." 52 If the documents are available but subject to a
confidentiality provision, Chapter 593 allows the transferee to summarize "the payments
due and owing to the payee,” pending any further requests for production of the documents
by the court. =3

IV. Analysis
A. Support and Opposition to Chapter 593

Chapter 593 was sponsored by Consumer Attorneys of California (CAOC), an organization of
over 3,000 attorneys who represent the interests of plaintiffs and consumers. 5 CAOC
maintains that Chapter 593 will provide "further substantive and procedural protections" for
those consumers engaging in structured settlement transfers. 5> The Governor's Office of
Planning and Research, however, expressed concern with the addition of new criteria to the
existing protections of the California SSPA. ®¢ It argued that Chapter 593 will "impose
numerous and nebulous criteria to obtain court approval for a sale of structured
settlements” and will “"create more problems and procedures than guidance for a court and
individuals seeking to legitimately sell or buy an asset." **

[*673]
B. The "Best Interests" Test

Although Chapter 593 makes several changes to the California SSPA, the most
consequential change will likely be the expansion of the "best interests" test criteria. 58
Current California law protects potential victims of predatory structured settlement
transactions by requiring the court to find that the transaction is in the "best interests" of
the payee. ** However, prior to Chapter 593, California law did not prescribe any concrete
criteria for making this determination. ¢ Chapter 593 fills this void by instituting the "totality
of the circumstances" test for court approval of a petition to transfer structured settlement
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payment rights. ¢* This test reflects patterns in other state legislatures and courts of other
jurisdictions. ¢2

Recognizing the need to protect structured settlement holders against the abusive practices
of factoring companies, nearly all states have enacted some form of SSPA. ¢ The SSPAs are
not identical from state to state, but most are derived from the Model Structured Settlement
Protection Act created by the National Structured Settlement Trade Association. ® While
only some SSPAs add supplemental protections for payees, such as mandatory choice of law
provisions, most require the factoring company to make certain written disclosures to the
payee, and all of the SSPAs provide that no sale of a structured settlement is effective
without prior court approval of the transfer. ¢ Court approval must be based on a finding
that the transfer "will serve the best interests of the payee and the payee's dependents.” ¢
However, the term "best interests" is often ill-defined. ¢ Although some states, such as New
York, provide a more detailed explanation of the term, most use the simple definition set
forth in the Model Act. 8

[*674] This lack of definitional detail has resulted in various judicial interpretations of the
state statutory schemes. ¢ While some courts seem to demand a showing of "an
unforeseeable change in circumstances" before approving a transfer, other courts take a
more variable approach. 7 For example, in a 2002 case, the Minnesota Court of Appeals
stated that "the best interests determination involves a more global consideration of the
facts, circumstances, and means of support available to the payee and his or her
dependents." * Another area of confusion for the courts in the "best interests" analysis
arises when attempting to evaluate the reasonableness of the exorbitant discount rates that
are often attached to structured settlement transfers. > While some courts have "imposed
de facto caps on allowable discount rates," others have acknowledged that in certain
circumstances, greater financial need may justify a steeper discount rate. ™

As one scholar put it, "neither the SSPAs nor the decisional law that has emerged under
those acts gives any precise formula for applying the best interest test.” 7 Chapter 593
directly addresses this shortcoming in California's laws by prescribing specific criteria for the
court to consider when making the "best interest” determination. 7

V. Conclusion

"Anyone who watches daytime television is bombarded with advertisements seeking to buy
out structured settlements."” 7° But what people are not told is that they will be subjected to
lengthy court review before completing their transactions, a process that requires legal
sophistication and patience to understand. 77 For these individuals, Chapter 593 may be
more than just an evaluation mechanism for the courts. 7 If the criteria of Chapter 593
provides clearer guidelines, it will assist the payee in "understanding the significance of their
decision, creating a time and process for reflection.” 7 Ultimately, Chapter 593 may be a
way to ensure that "desperate™ and "financially unsophisticated people" truly get what they
bargained for. &
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FOOTNOTES:

¥nl. Margaret Mannix, Settling for Less: Should Accident Victims Sell Their Monthly
Payouts?, U.S. News & World Rep., Jan. 25, 1999, at 63, available at
http://www.usnews.com/usnews/biztech/articles/ 990125/archive_000140.htm.

+n2. Id
+n3. Id
+n4. Id
+n5. Id
+n6. Id

#n7. Mannix, supra note 1.

#n9. "Structured settlements" are periodic payment arrangements, often financed with
single-premium annuity contracts, that compensate victims for their injuries over time,
rather than in one lump sum. Senate Judiciary Committee, Committee Analysis of SB 510,
at 2 (Apr. 28, 2009).

#n10. Nat'l Structured Settlements Trade Ass'n, Learn More About Structured Settlements,
http://www. nssta.com/id4a/pages/index.cfm?pageid=3290 (last visited Feb. 27, 2010) (on
file with the McGeorge Law Review).
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#nl1l1. Daniel W. Hindert & Craig H. Ulman, Transfers of Structured Settlement Payment
Rights: What Judges Should Know About Structured Settlement Protection Acts, 44 Judges'
J. 19, 19 (2005), available at
http://www.abanet.org/jd/publications/jjournal/2005spring/hinde rt_ulman.pdf (on file with
the McGeorge Law Review).

*nl12. 1d.

#n13. Senate Judiciary Committee, Committee Analysis of SB 510, at 2 (Apr. 28, 2009).

#n14. Hindert & Ulman, supra note 11, at 19.

#n15. Id.

*ni6. Id.

#n17. 1d.

#n18. Id. at 20.

#n19. Id. at 19; Daniel W. Hindert et al., Structured Settlements and Periodic Payment
Judgments 8§ 16.04 (Law Journal Press 2009) (1986).

#n20. Senate Judiciary Committee, Committee Analysis of SB 510, at 1 (Apr. 28, 2009).

¥n21. Id. at 2-3; see also Hindert et al., supra note 19 (describing the general legislative
scheme reflected by the current Structured Settlement Protection Acts in the different
states).

¥n22. Assembly Committee on Judiciary, Committee Analysis of SB 491, at 5 (July 13,
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1999); see also Hindert & Ulman, supra note 11, at 19 ("Under federal tax rules designed to
encourage the use of structured settlements, the full amount of each periodic payment,
including the amount attributable to earnings under the annuity contract, is excludable from
the settlement recipient's income under IRC section 104(a)(1) or (2).").

#n23. Cal. Ins. Code § 10136(a) (West 2005).

#n24. 1d. 8 10136(b). For the definition of "independent professional advice," see id. §
10136(a). See also id. § 10139.5(a)(2) (indicating that before a court can approve the
transfer, it must make an express written finding that the payee "has either received that
advice or knowingly waived that advice in writing").

#n25. 1d. § 10137(a); Hindert et al., supra note 19, at 16-64 to 16-65.

Fn26. Cal. Ins. Code § 10137(b) (West 2005).

%n27.1d. § 10138.

*n28. Id. § 10139.5(a); see also id. § 10139.5(a)(1)-(6) (listing the express findings a
court must make).

#n29. Id. § 10139.5(c)(1), (c)(2)(A)-(H).

¥n30. Id.

Fn31. 1d. § 10139.5(c)(2)(H)-(D).

#n32. Hindert & Ulman, supra note 11, at 20.

#n33. 1d.
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*n34. Id.

#n35. 26 U.S.C.A. § 5891(a) (West 2002); see also Hindert & Ulman, supra note 11, at 20
(explaining that the exact amount of the tax assessed by section 5891 is calculated as forty
percent of the factoring discount received by the buyer in the settlement transfer
transaction).

#n36. 26 U.S.C.A. § 5891(b); Hindert & Ulman, supra note 11, at 20-21. For the purposes
of section 5891, a "qualified order" is a judgment which finds that the transfer of payments
under a structured settlement arrangement complies with all of the following: it "does not
contravene any Federal or state statute" or court order, it "is in the best interest of the
payee, taking into account the welfare and support of the payee's dependents,"” and it is
issued "under the authority of an applicable State statute in an applicable State court” or
qualified administrative authority. 26 U.S.C.A. 8 5891(b)(2).

#n37. See Hindert & Ulman, supra note 11, at 21 ("The conditions for exemption from the
[forty] percent federal excise tax coincide with the ... conditions for an effective transfer of
payment rights under the SSPAs.").

#n38. See Assembly Committee on Judiciary, Committee Analysis of SB 510, at 1-5 (June
30, 2009) (reviewing the several changes made by Chapter 593, yet focusing on the impact
of "best interests" criteria).

#n39. Cal. Ins. Code § 10139.5(a)(3) (amended by Chapter 593).

#n40. Id. § 10139.5(b) (amended by Chapter 593).

¥n41. See id. (defining the "totality of the circumstances" analysis). The "totality of the
circumstances" analysis includes: the desire of the payee to go through with the
transaction, taking into account his or her "age, mental capacity, legal knowledge and
apparent maturity level”; the purpose, fairness and terms of the factoring transaction;
whether the funds were related to an injury that requires future and continued medical care
and whether the payments are still needed for that purpose; whether the funds are needed
for present or continued care of the payee's dependents; whether the payee was involved in
previous transactions regarding his or her structured settlement payments, and whether he
or she was satisfied with those transactions; and additional factors as enumerated in the
statute. Id.
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#n42. See id. § 10139.5(c) (amended by Chapter 593) (defining this information to include
payee's name, address, age, marital status, family composition, financial resources, and
several other factors as enumerated in the statute).

#n43. Id. § 10136(b) (amended by Chapter 593).

%n44. 1d.

#n45. Cal. Ins. Code § 10139.5(f)(2) (amended by Chapter 593).

#n46. 1d. § 10139.5(f)(2)(A)-(B) (amended by Chapter 593).

*n47. 1d. § 10139.5(f)(2) (amended by Chapter 593).

#n48. 1d. § 10134(g) (amended by Chapter 593).

*n49. Id. § 10139.5(f)(2)(L) (amended by Chapter 593).

#n50. Id.; Assembly Committee on Judiciary, Committee Analysis of SB 510, at 2 (June 30,
2009).

#n51. Cal. Ins. Code § 10135(c) (amended by Chapter 593). Forum selection provisions
limiting jurisdiction to a court other than a California court or choice-of-law provisions that
mandate law other than that of California to be controlling are grounds to find a structured
settlement agreement void and unenforceable with respect to those agreements arising out
of the first situation described in the text accompanying this note. Id. 8 10137(a)(9)-(10)
(amended by Chapter 593).

*n52. 1d. § 10139.5(f)(2)(H) (amended by Chapter 593).
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*n53. Id.

#n54. Senate Floor, Committee Analysis of SB 510, at 4 (Aug. 26, 2009); Consumer
Attorneys of California, About CAOC,
http://www.caoc.com/CA/index.cfm?event=showPage&pg=history (last visited Feb. 27,
2010) (on file with the McGeorge Law Review).

#n55. Senate Floor, Committee Analysis of SB 510, at 5 (Aug. 26, 2009).

#n56. Id. at 5-6.

¥n57. Id. at 6.

#n58. See The Dolan Law Firm, Protecting Californians from Predatory Settlement
Purchases, http://knowledgebase.findlaw.com/kb/2009/Jun/1126938_ 1.h tml (last visited
Feb. 27, 2010) [hereinafter The Dolan Law Firm] (on file with the McGeorge Law Review)
(noting that Chapter 593 will protect consumers by providing guidance for the court in
applying the "best interests” test).

#n59. Id.

%n60. 1d.

#n61. Senate Bill (Structured Settlements), Fact Sheet,
www.aclhic.com/SB_510_Fact _Sheet.doc (last visited Feb. 27, 2010) [hereinafter Fact
Sheet] (on file with the McGeorge Law Review).

*n62. Id.

#n63. See Hindert et al., supra note 19, at 16-47 n.1.1 ("As of early 2008, only New
Hampshire, North Dakota, Vermont and Wisconsin do not have an SSPA.").
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#n64. 1d. at 16-49.

Fn65.

¥n66.

*n67.

¥n68.

Id. at 16-50 to 16-52.

Id. at 16-51.

Id. at 16-51 to 16-52.

Compare N.Y. Gen. Oblig. Law § 5-1706(b) (McKinney 2004) (establishing that the

transfer must be in the best interest of the payee, taking into account additional factors
such as whether the terms of the transaction and the discount rate are fair and reasonable,
and noting that financial hardship is not required for approval), with Model State Structured
Settlement Protection Act 8 4(a)(i) (2000) (noting only that the transfer must be in the best
interest of the payee, taking into account the welfare and support of the payee's
dependents).

Fn69.

*n70.

n71.
(Minn.

*n72.

n73.

Fn74.

Hindert et al., supra note 19, at 16-64.

Id. at 16-65.

Settlement Capital Corp. v. State Farm Mutual Auto. Ins. Co., 646 N.W.2d 550, 556
Ct. App. 2002).

Hindert et al., supra note 19, at 16-67.

Id. at 16-69.
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#n75. Fact Sheet, supra note 61.

*n76. 1d.

#n77. Hindert & Ulman, supra note 11, at 20.

#n78. The Dolan Law Firm, supra note 58.
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%n80. Id.
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APPENDIX E



Article 2.3. Transfers of Structured Settlement Payment Rights (Refs & Annos)

Effective: January 1, 2011

West's Ann.Cal.Ins.Code § 10136
8 10136. Required disclosures for transfers of structured settlement payment rights;
notice of proposed transfers; transfer agreement requirements; cancellation

Currentness

(a) No direct or indirect transfer of structured settlement payment rights by a payee to which this
article applies shall be effective, and no structured settlement obligor or annuity issuer shall be
required to make any payment directly or indirectly to a transferee, unless all of the provisions of this
section are satisfied.

(b) Ten or more days before the payee executes a transfer agreement, the transferee shall provide
the payee with a separate written disclosure statement, accurately completed with the information
that applies to the transfer agreement, in substantially the following form, in at least 12-point type
unless otherwise indicated (bracketed instructions shall not appear in the form):

“Disclosure Notice Required By Law [14-point boldface type]

You are selling (technically called ‘transferring’) your right to receive your payments under a
structured settlement. You should get this disclosure notice at least 10 days before you sign any

contract.
IMPORTANT TERMS: [14-point boldface type ]
You have agreed to sell to the transferee future payments totaling ___ dollars ($___ ) in exchange for

a purchase price of ___ dollars ($__ ).

Those future payments have a discounted present value equal to ___ dollars ($__ ), calculated by
applying the discount rate of ___ percent utilized by the Internal Revenue Service to value annuities
in probate proceedings.

The purchase price to be paid to you was calculated using a discount rate of ___ percent.

The purchase price payable to you is less than the present value of the future payments stated
above because the discount rate of your transaction is greater than the rate utilized by the Internal
Revenue Service.

For comparison purposes:

If you did not sell your right to receive structured settlement payments, but instead borrowed the net
amount of $__ and paid that loan back in installments with each of the payments you are now

selling, the equivalent interest rate you would be paying for that loan would be __ % per year.


https://a.next.westlaw.com/Browse/Home/StatutesCourtRules/CaliforniaStatutesCourtRules?guid=N456C9E4E5ED24DC1A0B8FC5A391179F7&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
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[The text and information set forth above under IMPORTANT TERMS' shall be in 14-point type and
circumscribed by a box with a bold border]

To figure the net amount we are paying, we have charged you for the following expenses:

[itemize in a list by type and amount]

for atotal of $__ in expenses.

You should get independent professional advice about whether selling your structured settlement
payments is a good idea for you and for your dependents.

You are advised to seek independent legal or financial advice regarding the transaction and, under
the law, the cost of that advice, up to one thousand five hundred dollars ($1,500), will be paid by the
transferee, the person or entity to whom you have agreed to transfer and assign the payments in
guestion. The transferee or purchaser's accountant, counsel, or actuary may not advise you in this
transaction.

You also should get independent professional advice from an accountant or lawyer experienced in
tax matters about any income tax consequences from selling your structured settlement payments.
We cannot give you the name of anyone to advise you.

Court approval is needed [14-point boldface type]. A court must approve any agreement you sign to
sell your rights under a structured settlement. You will not receive any money until the court
approves the sale. Court approval could take more than 30 days following the day you sign an
agreement selling your rights under a structured settlement.

A sale of future structured settlement payments will mean that you will no longer receive the future
payments that are sold. You are advised to enter into this transaction only after you have carefully
considered the consequences of the transaction.

You may cancel the contract before court approval [14-point boldface type]. You may cancel the
agreement selling (or transferring) your rights under a structured settlement without any cost or
obligation. You may cancel at any time before the court approves the contract. You will get notice of
the date of the court hearing.

If you want to cancel, you do not need any special form. But, you must cancel in writing. Send your
cancellation to: [insert transferee's name and address].

If you believe that you have been treated unfairly or have been misled, you should contact your local
district attorney or the state Attorney General.”

(c) The transfer agreement shall be written in at least 12-point type and shall be complete and
without blank spaces to be completed after the payee's signature. The transfer agreement shall set
forth clear and conspicuously, and in no less than 12-point type, all of the following:

(1) A statement that the agreement is not effective until the date on which a court enters a final order

approving the transfer agreement and that payment to the payee pursuant to the transfer agreement



will be delayed up to 30 days or more after the date the payee signed the transfer agreement in
order for the court to review and approve the transfer agreement.

(2) The amounts and due dates of the structured settlement payments to be transferred.

(3) The aggregate amount of the structured settlement payments to be transferred. This amount
shall be disclosed in the form prescribed in subdivision (b).

(4) The aggregate amount of all expenses, if any, to be deducted from the purchase price to be paid
to the payee in exchange for the payments to be transferred, and an itemization of all expenses by
type and amount.

(5) The amount payable to the payee, net of all expenses, in exchange for the payments to be
transferred. This amount shall be disclosed in the form prescribed in subdivision (b).

(6) The discounted present value of all structured settlement payments to be transferred and a
statement that “This is the value of your structured settlement in current dollars.” This amount shall
be disclosed in the form prescribed in subdivision (b).

(7) The federal rate, as described in subdivision (c) of Section 10134, used in determining the
discounted present value.

(8) The effective equivalent interest rate, which shall be disclosed in the following statement:

“YOU WILL BE PAYING THE EQUIVALENT OF AN INTEREST RATE OF % PER YEAR.
Based on the net amount that you will receive from us and the amounts and timing of the structured
settlement payments that you are transferring to us, if the transferred structured settlement
payments were installment payments on a loan, with each payment applied first to accrued unpaid
interest and then to principal, it would be as if you were paying interest to us of ___ % per year,
assuming funding on the effective date of transfer.”

This percentage amount shall be disclosed in the form prescribed in subdivision (b) in the space for
“the equivalent interest rate you would be paying for this loan would be % per year.”

(9) The quotient (expressed as a percentage) obtained by dividing the net payment amount by the
discounted present value of the payments.

(10) A statement that the payee should obtain independent professional advice regarding any
federal and state income tax consequences arising from the proposed transfer, and that the
transferee may not refer the payee to any specific adviser for that purpose.

(11) A statement that the court approving the transfer agreement retains continuing jurisdiction to
interpret and monitor implementation of the agreement as justice may require.

(12) The following statement: “If you believe you were treated unfairly or were misled as to the
nature of the obligations you assumed upon entering into this agreement, you should report those
circumstances to your local district attorney or the office of the Attorney General.”

(13) The following statement printed in 14-point type, circumscribed by a box with a bold border, and

set forth immediately above or adjacent to the space reserved for the payee's signature: “You have
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the right to cancel this agreement without any cost or obligation until the date the court approves this
agreement. You will receive notice of the court hearing date when approval may occur. You must
cancel in writing and send your cancellation to [insert transferee's name and address].”

(d) The contract for transferring the structured settlement payment rights may not violate Section
10138.

(e) At any time before the date on which a court enters a final order approving the transfer
agreement pursuant to Section 10139.5, the payee may cancel the transfer agreement, without cost
or further obligation, by providing written notice of cancellation to the transferee.

Credits

(Added by Stats.1999, c. 742 (S.B.491), § 1. Amended by Stats.2001, c. 624 (A.B.268), § 3;
Stats.2004, c. 582 (A.B.2161), § 1; Stats.2006, c. 538 (S.B.1852), § 465; Stats.2009, c. 593
(S.B.510), § 3; Stats.2010, c. 328 (S.B.1330), § 144.)
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(a) No direct or indirect transfer of structured settlement payment rights by a payee to
which this article applies shall be effective, and no structured settlement obligor or annuity
issuer shall be required to make any payment directly or indirectly to a transferee, unless all
of the provisions of this section are satisfied.

(b) Ten or more days before the payee executes a transfer agreement, the transferee shall
provide the payee with a separate written disclosure statement, accurately completed with
the information that applies to the transfer agreement, in substantially the following form,
in at least 12-point type unless otherwise indicated (bracketed instructions shall not appear
in the form):

Click here to view form
(c) The transfer agreement shall be written in at least 12-point type and shall be complete

and without blank spaces to be completed after the payee's signature. The transfer
agreement shall set forth clear and conspicuously, and in no less than 12-point type, all of
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the following:

(1) A statement that the agreement is not effective until the date on which a court enters
a final order approving the transfer agreement and that payment to the payee pursuant to
the transfer agreement will be delayed up to 30 days or more after the date the payee
signed the transfer agreement in order for the court to review and approve the transfer
agreement.

(2) The amounts and due dates of the structured settlement payments to be transferred.

(3) The aggregate amount of the structured settlement payments to be transferred. This
amount shall be disclosed in the form prescribed in subdivision (b).

(4) The aggregate amount of all expenses, if any, to be deducted from the purchase price
to be paid to the payee in exchange for the payments to be transferred, and an itemization
of all expenses by type and amount.

(5) The amount payable to the payee, net of all expenses, in exchange for the payments to
be transferred. This amount shall be disclosed in the form prescribed in subdivision (b).

(6) The discounted present value of all structured settlement payments to be transferred
and a statement that "This is the value of your structured settlement in current dollars."
This amount shall be disclosed in the form prescribed in subdivision (b).

(7) The federal rate, as described in subdivision (¢) of Section 10134, used in determining
the discounted present value.

(8) The effective equivalent interest rate, which shall be disclosed in the following
statement:

Click here to view form

(9) The quotient (expressed as a percentage) obtained by dividing the net payment
amount by the discounted present value of the payments.

(10) A statement that the payee should obtain independent professional advice regarding
any federal and state income tax consequences arising from the proposed transfer, and that
the transferee may not refer the payee to any specific adviser for that purpose.

(11) A statement that the court approving the transfer agreement retains continuing
jurisdiction to interpret and monitor implementation of the agreement as justice may
require.

(12) The following statement: "If you believe you were treated unfairly or were misled as
to the nature of the obligations you assumed upon entering into this agreement, you should
report those circumstances to your local district attorney or the office of the Attorney
General.”

(13) The following statement printed in 14-point type, circumscribed by a box with a bold
border, and set forth immediately above or adjacent to the space reserved for the payee's
signature: "You have the right to cancel this agreement without any cost or obligation until
the date the court approves this agreement. You will receive notice of the court hearing
date when approval may occur. You must cancel in writing and send your cancellation to
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[insert transferee's name and address]."

(d) The contract for transferring the structured settlement payment rights may not violate
Section 10138.

(e) At any time before the date on which a court enters a final order approving the transfer
agreement pursuant to Section 10139.5, the payee may cancel the transfer agreement,
without cost or further obligation, by providing written notice of cancellation to the
transferee.

¥ History:

Added Stats 1999 ch 742 8 1 (SB 491). Amended Stats 2001 ch 624 § 3 (AB 268); Stats
2004 ch 582 § 1 (AB 2161); Stats 2006 ch 538 § 465 (SB 1852), effective January 1, 2007;
Stats 2009 ch 593 8 3 (SB 510), effective January 1, 2010; Stats 2010 ch 328 § 144 (SB
1330), effective January 1, 2011.

¥ Notes:

X 1. Amendments

X 2. Note

% 1. Amendments:
* 2001 Amendment
* 2004 Amendment
& 2006 Amendment

& 2009 Amendment
* 2010 Amendment

F 2001 Amendment:

(1) Amended the introductory clause of subd (a) by adding (a) "separate™; and (b) ",
in at least 14-point type,"; (2) added subd (a)(1); (3) redesignated former subds (a)(1)-
(a)(5) to be subds (a)(2)-(a)(6); (4) added subd (a)(7); (5) redesignated former subds
(a)(6) and (a)(7) to be subds (a)(8) and (a)(9); (6) substituted "obtain independent
professional advice™ for "consult with their own counsel, accountant, or financial advisor” in
subd (a)(9); (7) added subd (a)(10); (8) substituted subd (a)(11) for former subd (a)(8)
which read: "A statement that " THE PROVISIONS OF THIS CONTRACT ARE GOVERNED BY
CALIFORNIA'S UNFAIR PRACTICES ACT, BUSINESS AND PROFESSIONS CODE SECTION
17200. IF YOU BELIEVE YOU WERE TREATED UNFAIRLY OR WERE MISLED AS TO THE
NATURE OF THE OBLIGATIONS YOU ASSUMED UPON ENTERING INTO THIS AGREEMENT,
YOU MAY CALL YOUR LOCAL DISTRICT ATTORNEY OR THE OFFICE OF THE ATTORNEY
GENERAL FOR ASSISTANCE."; (9) added subd (a)(12); (10) substituted "all of the
disclosures™” for "the language™ in the last paragraph of subd (a); (11) substituted subd (b)
for former subd (b) which read: "(b) The transferee provides written notice of the proposed
transfer to all other interested parties 10 or more days prior to the date specified in the
transfer agreement as the date on which the transfer agreement first becomes binding upon
the payee and 60 or more days prior to the date on which the first payment is due under a
schedule established by the structured settlement agreement. At any time prior to the date
on which the transfer agreement first becomes binding upon the payee, the payee may
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cancel the transfer agreement without cost or further obligation, by providing written notice
of cancellation to the transferee."

F 2004 Amendment:
Substituted this section for the former one which read:

"No transfer of structured settlement payment rights, either directly or indirectly, shall
be effective by a payee domiciled in this state, or by a payee entitled to receive payments
under a structured settlement funded by an insurance contract issued by an insurer
domiciled in this state or owned by an insurer or corporation domiciled in this state, and no
structured settlement obligor or annuity issuer shall be required to make any payment
directly or indirectly to a transferee, unless all of the following subdivisions are satisfied:

"(a) Ten or more days prior to the effective date of a transfer agreement, the transferee
provides the payee with a separate written disclosure statement, in at least 14-point
boldface type, disclosing all of the following:

"(1) The effective date of the transfer.

"(2) The amounts and due dates of the structured settlement payments to be
transferred.

"(3) The aggregate amount of the structured settlement payments to be transferred.

"(4) The gross amount of all expenses, if any, to be deducted from the amount to be
paid to the payee in exchange for the payments to be transferred.

"(5) The amount payable to the payee, net of all expenses, in exchange for the
payments to be transferred.

"(6) The discounted present value of all structured settlement payments to be
transferred and the discount rate used in determining that discounted present value.

"(7) The effective equivalent interest rate, which shall be disclosed in the following
statement:

" 'YOU WILL BE PAYING THE EQUIVALENT TO AN INTEREST RATE OF % PER
YEAR.

"Based on the net amount that you will receive from us and the amounts and timing of
the structured settlement payments that you are transferring to us, if the transferred
structured settlement payments were installment payments on a loan, with each payment
applied first to accrued unpaid interest and then to principal, it would be as if you were
paying interest to us of % per year, assuming funding on the effective date of
transfer.’

"(8) The quotient (expressed as a percentage) obtained by dividing the net payment
amount by the discounted present value of the payments.

"(9) A statement that the payee should obtain independent professional advice
regarding any federal and state income tax consequences arising from the proposed
transfer, and that the transferee may not refer the payee to any specific adviser for that
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purpose.

"(10) A statement of the payee's irrevocable and nonwaivable right of rescission
pursuant to paragraph (2) of subdivision (b).

"(11) The following statement in capital letters: 'IF YOU BELIEVE YOU WERE TREATED
UNFAIRLY OR WERE MISLED AS TO THE NATURE OF THE OBLIGATIONS YOU ASSUMED
UPON ENTERING INTO THIS AGREEMENT, YOU SHOULD REPORT THOSE CIRCUMSTANCES
TO YOUR LOCAL DISTRICT ATTORNEY OR THE OFFICE OF THE ATTORNEY GENERAL.'

"(12) If court approval of the transfer agreement is required, all of the following shall
apply:

"(A) The effective date of the transfer agreement shall be deemed to be the date that
the agreement was signed by the payee.

"(B) The payee shall be advised that payment to the payee pursuant to the transfer
agreement is contingent upon court approval of the transfer agreement.

"(C) The payee shall be advised that payment to the payee pursuant to the transfer
agreement will be delayed up to 30 days or more in order for the court to review and
approve the transfer agreement.

"No contract for the transfer of structured settlement payment rights shall be valid
unless the seller has separately acknowledged that he or she has read all of the disclosures
required by this subdivision.

"(b)(1) The transferee provides written notice of the proposed transfer to all other
interested parties 10 or more days prior to the date specified in the transfer agreement as
the date on which the transfer agreement first becomes binding upon the payee and 60 or
more days prior to the date on which the first payment is due under a schedule established
by the structured settlement agreement.

"Notice shall not be required by this paragraph if court approval of the transfer is
required and notice is given pursuant to paragraph (6) of subdivision (c) of Section
10139.5.

"(2) At any time prior to the date on which the transfer agreement first becomes
binding upon the payee, the payee may cancel the transfer agreement without cost or
further obligation, by providing written notice of cancellation to the transferee.

"(3) The notice to interested parties shall include the effective date of the transfer and
identify the structured settlement payment rights being transferred and the due dates of
those payments.

"(4) Any notice required by this subdivision shall be deemed to have been given if
addressed to the recipient's last known address and deposited, first-class postage prepaid,
in the United States mail not less than five calendar days prior to the date on which the
notice is required to be provided.

"(c) The contract for transferring the structured settlement payment rights does not
violate the provisions of Section 10138."



F 2006 Amendment:

(1) Substituted single quotes for double quotes around the words "transferring” and
"IMPORTANT TERMS" in the form under subd (b); and (2) deleted "the" after "Present value
of" in the last sentence of subd (c)(6).

F 2009 Amendment:

(1) Amended subd (a) for the former subd (a) which read: "(a) No transfer of
structured settlement payment rights, either directly or indirectly, shall be effective by a
payee domiciled in this state, or by a payee entitled to receive payments under a structured
settlement funded by an insurance contract issued by an insurer domiciled in this state or
owned by an insurer or corporation domiciled in this state, and no structured settlement
obligor or annuity issuer shall be required to make any payment directly or indirectly to a
transferee, unless all of the provisions of this section are satisfied."; (2) amended subd (b)
by (a) substituting the four paragraphs following the Important Terms for "Total dollar
amount of $ payments you are selling: Present value of amount you $ are
selling: Net amount paid to you: $ "; (b) adding "You are advised to seek independent
legal or financial advice regarding the transaction and, under the law, the cost of that
advice, up to one thousand five hundred dollars ($1,500) will be paid by the transferee, the
person or entity to whom you have agreed to transfer and assign the payments in question.
The transferee or purchaser's accountant, counsel, or actuary may not advise you in this
transaction.”; and (c) adding "A sale of future structured settlement payments will mean
that you will no longer receive the future payments that are sold. You are advised to enter
into this transaction only after you have carefully considered the consequences of the
transaction."; (3) deleted "in the space for 'Total dollar amount of payments you are selling’
" at the end of subd (c)(3); (4) deleted "in the spaces for 'Net amount paid to you' and 'net
amount' " at the end of subd (c)(5); and (5) deleted "in the space for 'Present value of
amount you are selling' " at the end of subd (c)(6).

F 2010 Amendment:

Amended subd (a) by (1) deleting "shall be effective™ after "payment rights"; and (2)
adding "shall be effective,".

T 2.
Note

Stats 2004 ch 582 provides:

SEC. 6. This act shall apply only to agreements for the transfer of structured settlement
payment rights that are executed on or after January 1, 2005.
# Collateral References:

Cal. Torts (Matthew Bender(R)) 8§ 75.11A.

¥ Law Review Articles:

Insurance: Chapter 593: A Structure for the Transfer of Structured Settlements. 41
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McGeorge L. Rev. 667.

Annotations:

Construction and Application of Uniform Rule of Evidence 106, Applying Doctrine of
Completeness to Writings and Recorded Statements. 27 ALR6th 183.

Hierarchy Notes:
Div. 2, Pt. 2 Note
Div. 2, Pt. 2, Ch. 1 Note

Div. 2, Pt. 2, Ch. 1, Art. 2.3 Note

LexisNexis 50 State Surveys, Legislation & Regulations

Structured Settlements

FNotes of Decisions:

* 1. Practice and Procedure

¥ 1. Practice and Procedure

In denying petitioners' motion to dismiss their SSTA (Structured Settlement Transfer Act)
petition without prejudice pursuant to CCP § 581, subd. (b), the trial court erred in
concluding that petitioners could not voluntarily dismiss their SSTA petition because a
factoring company was a party to the proceeding and the company had not timely
consented to the dismissal. The company’'s consent was not required because it was not a
party to petitioners' action. 321 Henderson Receivables Origination LLC v. Ramos (2009, 5th
Dist) 172 Cal App 4th 305, 91 Cal Rptr 3d 222, 2009 Cal App LEXIS 376.
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“Disclosure Notice Required By Law [14-point boldface type]

You are selling (technically called ‘transferring’) your right to receive
your payments under a structured settlement. You should get this
disclosure notice at least 10 days before you sign any contract.
IMPORTANT TERMS: [14-point boldface type ]
You have agreed to sell to the transferee future payments totaling
__dollars ($__) in exchange for a purchase price of __ dollars ($_).
Those future payments have a discounted present value equal to __
dollars ($__), calculated by applying the discount rate of __ percent
utilized by the Internal Revenue Service to value annuities in probate
proceedings.
The purchase price to be paid to you was calculated using a discount rate
of __ percent.
The purchase price payable to gou is less than the present value of the
future payments stated above because the discount rate of your trans-
action is greater than the rate utilized by the Internal Revenue Service.

For comparison purposes:

If you did not sell your right to receive structured settlement payments,
but instead borrowed the net amount of $ and paid that loan back
in installments with each of the payments you are now selling, the
equivalent interest rate you would be paying for that loan would be __%
per year.

[The text and information set forth above under ‘IMPORTANT TERMS’
shall be in 14-point type and circumscribed by a box with a bold border]

To figure the net amount we are paying, we have charged you for the
following expenses:

[itemize in a list by type and amount]

for a total of $ in expenses.

You should get independent professional advice about whether selling your structured settlement payments is a good idea for you and
for your dependents.

You are advised to seek independent legal or financial advice regarding the transaction and, under the law, the cost of that advice, up
to one thousand five hundred dollars ($1,500) will be paid by the transferee, the person or entity to whom you have agreed to transfer
and assign the payments in question. The transferee or purchaser’s accountant, counsel, or actuary may not advise you in this
transaction.

You also should get independent professional advice from an accountant or lawyer experienced in tax matters about any income tax
consequences from selling your structured settlement payments. We cannot give you the name of anyone to advise you.

Court approval is needed [14-point boldface type]. A court must approve any agreement you sign to sell your rights under a structured
settlement. You will not receive any money until the court approves the sale. Court approval could take more than 30 days following
the day you sign an agreement selling your rights under a structured settlement.

A sale of future structured settlement payments will mean that you will no longer receive the future payments that are sold. You are
advised to enter into this transaction only after you have carefully considered the consequences of the transaction.

You may cancel the contract before court approval [ 14-point boldface type]. You may cancel the agreement selling (or transferring) your
rights under a structured settlement without any cost or obligation. You may cancel at any time before the court approves the contract.
You will get notice of the date of the court hearing.

If you want to cancel, you do not need any special form. But, you must cancel in writing. Send your cancellation to: [insert transferee’s
name and address].

If you believe that you have been treated unfairly or have been misled, you should contact your local district attorney or the state
Attorney General.”



“YOU WILL BE PAYING THE EQUIVALENT OF AN INTEREST RATE OF _%
PER YEAR.

Based on the net amount that you will receive from us and the amounts
and timing of the structured settlement payments that you are trans-
ferring to us, if the transferred structured settlement payments were
installment payments on a loan, with each payment applied first to
accrued unpaid interest and then to principal, it would be as if you were
paying interest to us of __% per year, assuming funding on the effective
date of transfer.”

This percentage amount shall be disclosed in the form prescribed in
subdivision (b) in the space for “the equivalent interest rate you would
be paying for this loan would be __% per year.”
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